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THE ROLE OF DISCRIMINATION AND DRUG POLICY IN
EXCESSIVE INCARCERATION IN THE UNITED STATES
Steven J. Boretos*
INTRODUCTION

United States prisons now hold more people in confinement than ever before
in the history of any country in the world. An analysis of this situation reveals
that racial discrimination and public policies, such as the "war on drugs," "getting
tough on crime" and "zero tolerance" are to blame, resulting in government-wide
violations of individual rights. Moreover, the United States has the most racist
prison system in the world. This has had a devastating impact on our society.
Lives have been shattered and resources have been squandered by such policies.
"Nationally, for every one black man who graduate[s] from college, 100 are arrested."' While it has become increasingly popular to express outrage toward
crime, we cannot allow public opinion to become distorted while we blindly ask
for tougher laws, without knowing whether we are already "too tough" or racially
biased. To do so is to invite injustice and tyranny. In the words of Thomas Jeffer2
son, "the price of freedom is eternal vigilance."
This paper examines the reality of excessive incarceration and compares it
with widely publicized claims that the United States is lax in punishing criminals.
To what extent does incarceration victimize particular classes of individuals, such
as blacks and drug offenders? Have we become tired of attempts to implement
rehabilitation and social programs to reduce incarceration? What is the purpose
of locking up non-violent offenders?

I.
A.

IDENTIFYING THE PROBLEM

Effectiveness of Criminal Punishment in the United States

We, the people, collectively influence what laws are enacted and ultimately
who gets arrested and imprisoned. Consequently, we are all collectively responsible for the size and racial make-up of our prisons. It sounds great to "get tough
on crime," but in the United States, we are already too tough.3 The United
States is not lenient with criminals; it has the highest imprisonment rate of any
*
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1 DAVID COLE, No EQUAL JUSTICE, RACE AND CLASS IN THE AMERICAN CRIMINAL JUSTICE
SYSTEM 5 (1999) (citing Henry Louis Gates, Jr., The Charmer, NEW YORKER Apr. 29-May 6, 1996, at
116).
2 Thomas Jefferson, Famous Quotations, <http://centre.telemanage.ca/>.
3

ELLIOTT CURRIE, CRIME AND PUNISHMENT IN AMERICA 7 (1998).
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developed country in the world.4 The U.S. locks up its citizens "at rates five to
fifteen times higher than those in other Western countries."'5 This trend has been
steadily increasing for years while "the American incarceration rate roughly quadrupled - that is, rose by approximately 300 percent - from the early 1970s to
the mid-1990s. Between 1968 and 1987, the imprisonment rate rose by [only] 45
percent in England and Wales, 34 percent in France, and 16 percent in the
Netherlands. Incarceration rates decreased in other European countries. Rates
fell in Western Germany by about 4 percent and in Sweden by a remarkable 26
percent." 6 Clearly, there is a gap between talk of American "leniency" and leniency as it exists in Europe.
The criminal justice system in the United States is frequently criticized for being ineffective in stopping crime. Politicians say that "only 1 in 100 violent crimes
result in a prison sentence." 7 Careful analysis of the data, however, shows this
statement to be completely misleading. According to the Council on Crime in
America, out of over 10 million violent crimes complained of in their 1992 survey,
8
only 4 million were reported to police. Of these, only 641,000 led to an arrest.
For every 1,000 felony arrests, brought by the police for prosecution, only 550 are
carried forward as legally sufficient. 9 Of these, typically 520 defendants plead
guilty, so that only 30 ever go to trial.10 In 1994, nine out of ten defendants
convicted of either felony robbery or rape were incarcerated.'" Therefore, the
government has enough evidence to go to trial, no less than 468 out of every 520
criminal defendants are incarcerated. Such a high rate of incarceration shows
that, indeed, the United States is far more effective in incarcerating its citizens
than many believe.
B.

DiscriminatoryImpact in Prosecution

"The War on Drugs," "Getting Tough On Crime," and "Zero Tolerance" policies were designed for the general welfare of society, but have done more harm
than good. These policies, as applied, have encouraged sweeping police crackdowns, mostly targeted at minorities. 1 2 "In the District of Columbia in 1997,
nearly 50 percent of young black men between the ages of eighteen and thirty4

Id. at 38.

5
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supra note 3, at 15-16.
Id. at 40.
Id. at 40-41.

6

CURRIE,

7
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HOWARD ABADINSKY,

LAW & JUSTICE, AN INTRODUCTION TO THE AMERICAN LEGAL SYS-

TEM 299 (reprinted 1993) (1991).

10 Id.
11 CURRIE, supra note 3, at 43.
12 COLE, supra note 1, at 144 -145 (citing Dep't of Justice, Bureau of Justice Statistics Bulletin,
Prisoners in 1994, 10 (1995)); see also ACLU, Arrest the Racism, Racial Profilingin America I ("Today
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five were under criminal justice supervision. '' 3 This is not to say that blacks are
any more prone to crime than whites, or any other group of people. In fact, just
the opposite is true. "[T]wenty-four percent of white 12th graders reported illicit
drug use in 1995, compared to 18 percent of blacks and 21 percent of Hispanics." 14 It is simply that blacks are prosecuted more vigorously. "[Blacks] serve
longer sentences, have higher arrest and conviction rates, face higher bail
amounts, 15and are more often the victims of police use of deadly force than white
citizens."
C.

Prosecution of Victimless Crime

Another sign of the times is that the vast number of those who have been
incarcerated never hurt anyone, except, perhaps, themselves; they were convicted
of consensual activities, including drugs or sex and have been incarcerated for
offending society's moral standards. Regardless how altruistic the motive, the
result has been a national disgrace, and a burden upon our people. It isno longer
appropriate to incarcerate anyone for their own good, because "[i]mprisonment,
as it exists today, is a worse crime [of society upon the individual] than any of
those [victimless offenses] committed by [the individual upon themselves].' 6
Likewise, as a free country, we must refrain from imposing our moral standards
upon the private affairs of others.
Ironically, public safety has suffered from these crackdowns. Prisons, unable
to keep up with the influx of people, are forced to release violent criminals to
make room for minor drug offenders, and the like. The "War on Drugs" has not
only created a problem with violence, but has created a social problem so large
that the U.S. may not be able to win this "war" with anything less than marshal
law. "Since the latest war on drugs began in 1982, the nation's [overall] prison
population more than doubled [by 1994]. Not only does the United States now
hold 2 million people behind bars-a higher proportion of our adult population
skin color makes you a suspect in America. It makes you more likely to be stopped, more likely to be
searched, and more likely to be arrested and imprisoned..."), <http://www.aclu.org/profdting/>.
13 COLE, supra note 1, at 141(citing Cheryl W. Thompson, Young Blacks Entangled in Legal
System; Report Puts D.C. Rate At 50% of Men 18 to 35 WASH. POST, Aug. 26, 1997, at B-i).
14 Federal Interagency Forum on Child and Family Statistics, America's Children: Key National
Indicatorsof Well-Being 37 (1997), at Centers for Disease Control and Prevention, (updated Oct. 22,
2000) <http://www.cdc.gov/nchs/data/amchild.pdf>.
15 COLE, supra note 1, at 4 (citing BUREAU OF JUSTICE STATISTICS, SOURCEBOOK OF CRIMINAL
JUSTICE STATISTICS - 1995, 408, 471, 474 (1996)) (indicating that, "the average sentence imposed on

black offenders sentenced to incarceration in U.S. district courts in 1992 was 84.1 months, while the
average sentence for white offenders was 56.8 months ...[second,] although they are only 12 percent
of the population, blacks make up 31.3 percent of those arrested... [third,] among convicted offenders, 80 percent of black defendants and 75 percent of whites are sentenced to incarceration").
16 PETER MCWILLIAMS, AIN'T NOBODY'S BUSINESS IF You Do, THE ABSURDITY OF CONSENSUAL CRIMES IN OUR FREE COUNTRY 176 (1996) (quoting 20th century writer George Bernard
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than in any other nation," but we also have the "highest rate of incarceration in
the world," 1 7 which means that greater and greater percentages of the general
population are finding themselves behind bars.
In 1972, "600,000 people were being arrested each year on marijuana charges,
most for simple possession."'18 By 1993, annual arrests doubled. 19 State law enforcement authorities handle most drug arrests and imprison the majority of drug
offenders. Of 1,028,800 persons incarcerated in state prisons in 1996, the most
serious crime that 234,100 of them ever committed was a drug offense.2 ° Indeed,
over 25% of our prison population is comprised of victimless or self-victimized
criminals.
Other victimless criminals include moral offenders, such as consenting adults
who had the "wrong kind of sex" with each other, adult pornography offenses,
and assisted suicide. 2 1 Of the overall 15 million arrests each year, between 4 - 6
million people are arrested for committing consensual activities.22 America can
no longer afford to be so draconian with respect to consensual behavior. It is a
tremendous waste of social resources. To the extent that many of these individuals never harmed anyone else, it is un-American to hunt them down and incarcerate them. They are nothing more than political prisoners.
II.
A.

ANALYSIS

DiscriminatoryImpact in Prosecution of Victimless Crime

Even if we assume that the police have facially neutral law enforcement practices, statistics show a significantly discriminatory impact:
1. "In 1992, the United States Public Health Service estimated, based on
self-report surveys, that 76 percent of illicit drug users were white, 14
percent black, and 8 percent Hispanic-figures which roughly match
each group's share of the general population." 23 "Yet African Ameri17 Eric Schlosser, Marijuana and the Law; Part2, 274 THE ATLANTIC MONTHLY, No. 3, 84, 8495 (Sept. 1994), reprinted inDRuGS, SOCIETY AND BEHAVIOR 1996-1997, 202 (Hugh T. Wilson, ed.

1996).
18

Jacob Sullum, Selling Pot: The Pitfalls of Marijuana Reform, 25 REASON, No. 2, 20 (Jun.

1993) reprinted inDRuGS, SOCIETY AND BEHAVIOR 1996-1997, 71 (Hugh T. Wilson, ed. 1996).

19

Steven Wisotsky, A Society of Suspects: The War on Drugs and Civil Liberties, 122 USA

TODAY, No. 2578, 17, 17-21 (Jul. 1993), reprinted in DRUGS, SOCIETY AND BEHAVIOR 1996-1997, 155

(Hugh T. Wilson, ed. 1996).
20 U.S. Department of Justice Bureau of Justice Statistics, Selected Statistics, Prisonpopulation
by offense type, 1980-96, (last visited Sept. 03, 2000) <http://www.ojp.usdoj.gov/bjs/glance/corrtyp.txt>.
21 MCWILLIAMS, supra note 16, at 631-632.
22 Id at 151.
23

COLE, supra note 1, at 144, (citing JEROME G. MILLER, SEARCH AND DESTROY: AFRICAN

(1996)); cf. Center for Disease Control,
Table II. Estimated Total Populationby Race (1999), NATIONAL VITAL STATISTICS REPORT, Vol. 49,
AMERICAN MALES IN THE CRIMINAL JUSTICE SYSTEM 81

No. 1, 93 (Apr. 17, 2001) (finding that on July 1, 1999 the United States population was comprised of
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2.

cans make up 35 percent of all drug arrests, 55 percent of all24drug convictions, and 74 percent of all sentences for drug offenses.",
On the East Coast, "[a] study done by a committee of the Monroe
County (Rochester, New York) Bar Association revealed that, although
drug use among ethnic and racial groups was roughly proportionate to

their percentages in the general population, African-Americans were
being arrested at 18 times the rate of whites. However, 75% of those
afforded the few drug-treatment slots available were
who were
25
white.",
3.

Author David Cole researched pretextual stops in federal cases, roughly

discovered that "80 percent of the stops
between 1992 and 1996, and
26
involved minority drivers."
A difference can be seen where you do not have the state going out and initiating prosecution. For example, accidents caused by drunk driving are well-documented and are not subject to selective enforcement. Here, "89% of those
arrested were white, only 9% black."'27 In fact, less blacks were arrested, per
capita, than whites.2 8 Yet, with drug enforcement, three times as many blacks,
per capita, are arrested than whites.29 This shows that although each race has
roughly the same proportion of drug use, when the state seeks to increase its
number of drug arrests, it seeks out African Americans more often than
Caucsasians.
In 1994, the U.S. Justice Department (DOJ) was delegated authority from
Congress "to investigate local police departments to see whether there is a 'pattern or practice' of excessive force or misconduct." The police department of

Prince George's County, Maryland is among 14 police agencies nationwide now
under DOJ investigation for repeated use of "excessive force and racial discrimination.",30 Four Los Angeles Police officers are currently on trial "for allegedly
224,610,797 White persons and 34,862,169 Black persons. The United States population on that date
was approximately 15.5% black), <http:/lwww.cdc.govlnchs/datalnvsr/nvsr49/nvsr49_O1.pdf>.
24 Id. (citing MARC MAUER and TRACv HULING, TiH SENTENCING PROJECT, YOUNG BLACK
AMERICANS AND THE CRIMINAL JUSTICE SYSTEM: FIVE YEARS LATER 12 (1995)).

25 MILLER, supra note 23, at 83-84 (citing MONROE COUNTY BAR ASSOCIATION, JUSTICE IN
JEOPARDY (May 1992) (a report to Monroe County Bar Association Board of Trustees)); See also
Somini Sengupta, In New York, Millions Pile Up While Welfare Programs Wait, N.Y TIMES, May 5,

2001, New York Region (explaining that while New York is leading the way in drug treatment, they
could be doing much more. As recent as last summer, New York reports that "[o]f the $66 million set
aside to provide drug screening and treatment for addicts, roughly $12.5 million was spent.")
26
27
28
29

COLE, supra note 1, at 40.
MCWILLIAMS, supra note 16, at 243.
National Vital Statistics Report, supra note 23.
MCWILLIAMS, supra note 16, at 243.

30 Craig Whitlock and Jamie Stockwell, U.S. to Probe Pr. George's Police Force;Justice Department Plans Civil Rights Investigation, WASH. POST, Nov. 2, 2000, at Al, A10.
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framing innocent people." 31 Such practice may be indicative of well-intentioned
law enforcement officials who feel they simply cannot wait for the "wheels of
justice" to turn. This misguided vigilantism demands conviction on circumstantial
evidence, which may include as little as whether the suspect was black and
whether the suspect was physically close enough to the scene of the crime to have
done it. But just because a person appears guilty does not mean that this is true.
This is why we have a court system in the first place; to dispense with the procedural safeguards of our legal system is to throw out all the fairness it is supposed
to secure. We cannot allow justice to be dispensed on the street.
B.

The Impact of Prosecution on American Freedom

Another evil specter appeared when Congress quashed District of Columbia
votes to legalize marijuana for medical purposes. 32 In a country that is supposed
to symbolize democracy in the free world, it is shocking that the U.S. Congress
would deliberately throw out a free election. Their purpose? The end justifies
the means in the increasingly powerful "War on Drugs." On November 3, 1998,
Alaska, Arizona, Nevada, Oregon, Washington State and the District of Columbia legalized, by referendum, marijuana for medical use.33 However, in the case
of the District of Columbia, conservatives in Congress stepped in and "stole" the
ballots. It was not until ten months later, after a September 17, 1999 federal court
order, that Congress released the election results. 34 Not only do the voters in
these jurisdictions disagree with the ban on marijuana for medical use, extremely
large numbers of people are not following this law. In the words of the late Vice
President, Hubert H. Humphrey on what the government's role should be in
serving the people, "there are not enough jails, not enough policemen, not
enough courts to enforce a law not supported by the people.",35 As a republic, a
representative democracy, the government should listen to and heed the will of
the people. To do otherwise is to enslave the masses under a dictatorship of
tyranny.
The right to free elections is not the only constitutional right that has been
compromised since Congress implemented "The War on Drugs." As Dan Baum
observed, "The Supreme Court is steadily eroding the protections against police
excess promised by the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments
31

Rene Sanchez and William Booth, A Party, a Death and New Anger at the LAPD,

WASH.

POST, Oct. 31, 2000, at A3.

32 James Brooke, The 1998 Elections: The States - Drug Policy; 5 States Vote Medical Use Of
Marijuana, N.Y. TIMES, Nov. 5, 1998, at B-10.
33 Id.
34 Bill Miller, MarijuanaVote To Be Released; Judge Unlocks D.C. Election Tally, WASH. POST,
Sept. 18, 1999, at B-i; See also Vanessa Williams, A Tax Break For Retirees? Other Bills Introduced to
Council Include Legal MarijuanaMeasure, WASH. POST, Sept. 30, 1999, at J-1.
35 MCWILLIAMS, supra note 16, at 210.
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to the Constitution." 36 Courts have allowed the DEA to subpoena criminal defense lawyers, and threaten them with contempt if they do not testify against their
clients in violation of the lawyer-client privilege.3 7 Courts have also allowed the
DEA to pose as criminal defense lawyers, in order for the DEA to negotiate their
way into joint defense groups and learn client secrets.3 8
Courts have condoned numerous attacks on the general populace: drug testing
in the workplace; wiretapping; outside surveillance devices that enhance a police
officer's ability to see and hear what goes on inside people's homes; road blocks
39
and targeted stopping of cars for close visual inspections and canine searches.
All of these probative techniques violate privacy and are used in conjunction with
DEA black lists to target certain individuals for harassment and prosecution.4 °
The problem with victimless crimes, is that no one complains about them. Therefore, it is virtually impossible to enforce these laws without encroaching upon or
violating the Constitution. As a result, courts have permitted police previously
unimaginable exceptions to constraints against violations of an individual's Constitutional rights. This trend continues, as "Congress is yet again considering [another] assault on our civil liberties in the name of the 'war on drugs.' This latest
attack.., includes several challenges to our rights of free speech, privacy and due
process. '4 1 We must not continue allowing ourselves to believe that effective law
enforcement overrides an individual's Constitutional rights, lest we lose our individual rights altogether. This belief is expressed through this quote:
"When they took the fourth amendment, I was quiet because I didn't deal
drugs. When they took the sixth amendment, I was quiet because I was
innocent. When they took the second amendment, I was quiet because I
didn't own a gun. Now they've taken the first amendment, and I can say
4
nothing about it., 1
Society cannot forget Thomas Jefferson's warning either: "[t]hose who desire
to give up freedom in order to gain security, will not have, nor do they deserve,
either one,"' 4 3 and let us not forget that "[t]hose who do not remember history
36 David B. Kopel, Policy Analysis, Prison Blues: How America's Foolish Sentencing Policies
Endanger PublicSafety, No. 208, available at http://www.cato.org/pubs/pas/pa-208.html (released May
17, 1994).
37 Wisotsky, supra note 19.
38 Id.
39 Id.
40 Id.
41 ACLU, ACLU and Drug Policy Files ("The ACLU has opposed the outright criminalization
of drugs since 1968, believing that the best way to deal with drugs is regulation, not incarceration"),
<http://www.aclu.org/issues/drugpolicy/hmdrugpolicy.html>.
42 Quotes, Facts, jokes, and bumper stickers, (last visited Feb. 21, 2001) <http://
www.aracnet.com/-lavatech/bon/quotes.shtml>.
43 Voices Of America - Not For ProfitNon PartisanInformation Site Returns Power to You, (last
visited Feb. 21, 2001) <http://www.voicesofamerica.org/>.
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are condemned to repeat it."" We are faced with a government that is becoming
increasingly powerful and we must not allow it to operate without restraint.
Originally, Congress sought to make street drugs illegal in the interest of promoting the greatest good for the greatest number of people. 45 It was assumed
that anyone who used street drugs was a drug addict and incapable of deciding
what was best for themselves. Logically, drug offenders seemed to need state
intervention. This was an act of charity. However, politicians did not want it to
appear that they were rewarding drug users for breaking the law, so instead of
receiving treatment, drug users were incarcerated. Drug users (and abusers) became victims of injustice. They felt that the law was unfair, so they rebelled
against it. As prosecution escalated, police and other authority figures were met
with violence from the drug community. Within the drug community, territorial
disputes and debt collections could no longer be resolved by legal means, due to
the illegal nature of drug transactions. The result was more violence.4 6 Innocent
citizens were also endangered as the "War on Drugs," as it is euphemistically
called, became a war on people. Its casualties of, "epidemic infection, corruption,
torture, murder and incarceration" far exceeded the speculated casualties from
drug abuse.4 7 Additionally, the high cost of street drugs on the U.S. black market
caused many thousands of drug abusers to turn to crime in order to pay for their
habits. "If drugs were legalized and regulated, no drug user, even the most severely addicted, would have to spend more than $5 per day on drugs. As it is
now, some people have $200, $300, $400 daily habits.",48 The "War on Drugs" by
its very nature, is causing the crime it purports to prevent.
The military has now joined forces with the police to use their combined resources against U.S. citizens suspected of drug involvement. In the process, innocent citizens have also been stripped of their rights. "By 1988, in the spirit of
'Zero Tolerance', federal law permitted, without even a semblance of due process, drug enforcement agents to seize boats, cars and planes that contained even
traces of marijuana," 4 9 the most harmless of street drugs. Yet, "[e]ven with multibillion-dollar funding and full military power, the United States has not been

44 George Santayana, Quotationsfrom the Founding Fathers and Other Notable Personalities,
(last visited Feb 21, 2001) <http://www.io.coml-velte/quotes.htm>.
45 William London, Will Legalizing Drugs Benefit PublicHealth? (Yes), 7 PRIORITIES, No. 2, at
24 (1995), reprinted in DRUGS, SOCIETY AND BEHAVIOR 1996-1997, 231, 232 (Hugh T. Wilson, ed.
1996).
46 Elliott Currie, Toward a Policy on Drugs, DISSENT 65-71 (Winter 1993), excerpted from ELLIoTr CURRIE, RECKONING: DRUGS, THE CITIES, AND THE AMERICAN FUTURE (1993), reprinted in

DRUGS,
47
48
49

SOCIETY AND BEHAVIOR 1996-1997, 216-217 (Hugh T. Wilson, ed. 1996).
London, supra note 45.
MCWILLIAMS, supra note 16, at 196.
Wisotsky, supra note 19; see also London, supra note 45.
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able to intercept more than 1 percent of the illegal drugs coming into the
country. ,50

C.

Minimum Sentencing Guidelines Are Unjust

Another measure Congress took to cope with the "War on Drugs," was to
enact the Minimum Sentencing Guidelines. "Mandatory-minimum sentences,
based on the amount of drugs involved in an offense, were set at five years, ten
years, and twenty years. Additional mandatory minimums were added later, including what is now known as a 'three strikes, you're out' provision that specified
life sentences for repeat drug offenders."51 The Guidelines were enacted to prevent civil activist judges, like "let-'em-loose Bruce," in New York, 52 from administering lenient sentences to drug offenders, who Congress wanted to
punish,5 3 but were otherwise nonviolent and posed no real threat to society.5 4
The Guidelines removed judicial discretion, and replaced it with unfair and cruel
sentencing requirements. 55 For example, a mother of four, on welfare, was paid
$52 to send a package in the mail, which she later discovered contained crack. A
U.S. District Judge for the State of California, Richard A. Gadbois, was forced to
sentence her to a mandatory 10-year prison term under the Guidelines. 56 Individual circumstances must be taken into consideration in sentencing. This is one
of the functions a judge must provide.
1. Minimum Sentencing Guidelines Increase Violent Crime
Another one of the biggest problems with the Guidelines is that it is forcing
violent offenders back out on the streets early. There are, as there should be,
mandatory caps on prison populations. 57 The problem is how the Guidelines interact with violent offenders that have already been incarcerated without minimum sentences. As prison populations grow, the government must release
known violent felons early to keep non-violent drug offenders in prison in compliance with the mandatory caps on prison populations. This adds to the number
increasing the overall potential for
of violent felons present in each community,
58
violent acts to the general public.
50 Barbara Dority, The U.S. Criminal Injustice System; A 'Frontline' Program Brings Forth
Comments On The CriminalJustice System In The US, THE HUMANISTr, May 1, 2000, at 33.
51 Schlosser, supra note 17.
52 Steven Fishner, Truth Police: Criminals on Parole,The O'Reilly Factor, Jun. 29, 2000 (a Fox
News Network transcript).
53 Id.
54 Wisotsky, supra note 19.
55 Id.
56 MCWILLIAMS, supra note 16, at 244.
57 Wisotsky, supra note 19.
58 Id.
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"[I]n federal prisons, the average drug offender spends more time imprisoned
(82.2 months) than do rapists (73.3 months)."5 9 "[In California, more inmates
are serving life sentences without possibility of parole for marijuana possession
than for murder, rape, and armed robbery combined."' 60 While more violent
criminals are being set free, there are less and less police personnel available to
maintain order, since they are being used to enforce minor drug laws. "Public
safety is sacrificed when, nationwide, more than 18,000 local, sheriff's, and state
police officers, in addition to thousands of federal agents, are devoted full time to
61 "The War on Drugs is a public safety disaster, making vicspecial drug units.
62
tims of us all.",

2.

Minimum Sentencing Guidelines, Combined with Plea Bargaining
Practices, are Oppressive
It is clear that the Guidelines impose lengthy prison terms upon those that may

not deserve them. They are also woefully inadequate in punishing the most serious drug offenders because of plea-bargaining. "[P]lea-bargaining is criticized for
providing criminals with excessive leniency and coercing defendants to waive
their constitutional rights to a trial.",63 With plea-bargaining, the most serious
drug offenders walk, but ordinary people must plead "Guilty," or else risk losing
everything. This is unfair and smacks of coercion. 64 "The Supreme Court has
ruled that a determination must be made as to the voluntary nature of a plea of
guilty." 65 Yet, how voluntary could a plea agreement be with stakes this high?
Procedurally, the prosecutor determines that certain charges can be dropped
in exchange for the defendant's agreement to plead "Guilty" to remaining
charges. Add mandatory sentences to the picture and the judge must sentence
the defendant in accordance with the prosecutor's formula. By combining plea
bargaining with mandatory minimum sentencing, the judge loses all discretion
when sentencing individuals: "Mandatory sentences are an obvious abuse of the
separation of powers, as they allow law enforcement to stipulate sentencing. 66

59
60
61
62

Dority, supra note 50.
Id.
Wisotsky, supra note 19.
Id.

63

ABADINSKY, supra note 9, at 297-298.

64 Schlosser, supra note 17 (explaining that "defendants with the smallest role in conspiracies
often serve the longest sentances, because they have so little information to trade").
65 Id. at 317 (citing Brady v. United States, 397 U.S. 742 (1970) and North Carolina v. Alford,
400 U.S. 25 (1970).
66 Dority, supra note 50.
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3. Minimum Sentencing Guidelines and Discriminatory Impact
There is a major loophole in the Guidelines that invites abuse and discrimination by the criminal justice system by requiring drastic differences in sentencing
between crack and cocaine, although both drugs contain the same active ingredient. When some drug suspects are charged, law enforcement officials are given
incredible latitude to determine the length of sentences for indistinguishable
crimes by choosing whether they want to charge the suspect with crack or cocaine
use. Yet again we see a significant discriminatory impact. Of the more than
500,000 crack users in the U.S., 6 7 approximately 65 percent are white. 68 Yet, only
4.7 percent of those convicted under the Guidelines for crack offenses are white,
while 92.6 percent are black.6 9 On the other hand, powder cocaine users are also
predominantly white.7" Over ten times as many whites (45.2 percent) than blacks
(20.7) are convicted under the more lenient guidelines for powder cocaine, 71 The
Guidelines "punish crack offenses 100 times more severely than those involving
powder cocaine: a crime involving one gram of crack is penalized the same as a
crime involving 100 grams of powder cocaine." 72 As applied, blacks are discriminated against because blacks are more frequently punished under the crack
guidelines, and, thus, receive stiffer sentences. Since the active ingredient in both
drugs is cocaine, prejudice against blacks appears to manifest itself in the reclassification of crack as powdered cocaine for whites, and vice versa, for black, at
various stages of prosecution. Federal District Judge Cahill said, "If young white
males were being incarcerated at the same rate as young black
males, [mandatory
73
minimum sentencing] would have been amended long ago."
Former Atlanta Police Chief Eldrin Bell similarly stated, "I wonder if because
it is blacks getting shot down, because it is blacks who are going to jail in massive
numbers, whether we - the total we, black and white - care as much? If we
started to put white America in jail at the same rate that we're putting black
America in jail, I wonder whether our collective feelings would be the same, or
would we be putting pressure on the President and our elected officials not to
74
lock up America, but to save America?
67 MCWILLIAMS, supra note 16, at 305.
68 COLE, supra note 1, at 142 (citing U.S. v. Armstrong, 517 U.S. 456 (1996) (Steven, J., dissenting)); Also citing H.R. Rep. No. 104-272, 20 (1995), reprinted in 1995 U.S.C.C.A.N. 335, 353 (1995).
69 Id. (citing U.S. v. Clary, 846 F. Supp. 768, 787 (E.D.Mo. 1994)); Also referencing U.S. v.
Walls, 841 F.Supp. 24, 28 (D.D.C. 1994).
70 Jennifer Elden, Drug Sentencing Frenzy, PROGRESSIVE 25 (April 1995), reprinted in DRUGS,
SOCIETY AND BEHAVIOR 1996-1997, 195 (Hugh T. Wilson, ed. 1996).
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4. Minimum Sentencing Guidelines Favor the Wealthy
It is not just racial minorities which are discriminated against, but economic
classes. "Rich people have drugs delivered by a reputable dealer" while poor
people must "go to crack houses or street corners '75 where they are much more
likely to be busted because they are doing drugs more publicly. Likewise, "the
rich can afford expensive, exclusive escorts" while poor people use "hookers on
the streets," 76 many of whom are undercover cops. Accordingly, the rich do not
feel pressure from law enforcement the way the poor do. In a 1992 Louis Harris
poll, people with incomes above $50,000 had a much better view of the police
than people with incomes under $7,500. 7 7

According to author Jerome Miller, "The matter of who ends up in the criminal justice system of any country has always carried racial and ethnic implications.",78 There is racial bias worldwide against whomever is "at the bottom of
the socioeconomic heap.",79 In the United States, it is the blacks and the hispanics. As a highly developed and civilized country, we should be above such practices, but reality reveals that we are not. When it comes to drug enforcement, the
United States government practices blatant prejudice and discrimination.
In an editorial, printed in the N.Y. Times, Judge Whitman Knapp, Senior
Judge, U.S. District Court for the Southern District of New York, stated that,
"after 20 years on the bench, I have concluded that federal drug laws are a disaster. It is time to get the government out of drug enforcement. As long as we
indulged the fantasy that the problem could be solved by making America drug
free, it was appropriate that the government assume the burden. But that ambition has been shown to be absurd." 80
5. Does Life Imprisonment for Making an Illicit Phone Call "Fit the Crime"?
It is hard to imagine anything a person could say over the phone that would
justify a life sentence. Federal prosecutors were able to obtain a mandatory minimum life sentence for Mark Young, who did nothing more than pick up the telephone and introduce two casual acquaintances he hardly knew and never met
because the Guidelines apply to criminal conspiracy as well as actual conduct. In
May 1991, Young was arrested for "conspiracy to manufacture" marijuana. In
addition, prosecutors filed for an "enhancement," since Young had prior drug
75
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78 MILLER, supra note 23 at 49.
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convictions. This triggered a mandatory-minimum sentence of life imprisonment
without possibility of parole, even though Young never came into contact with
any of the contraband. 8 1 If federal prosecutors are going to use conspiracy theory under the Guidelines, perhaps they should rethink the applicability of
mandatory life sentences for non-violent crimes. There is a huge difference between this kind of phone call and a crime involving murder and violence. The
punishments should not be the same. This difference should be reflected in the
Guidelines.
D.

The High Cost of Incarceration

Retired General Barry McCaffrey, former Director of the White House Office
of the National Drug Control Policy, also known as the "U.S. Drug Czar," stated
in 1996, "the solution to our drug problem is not in incarceration." 82 The current
U.S. Drug Czar Lee Brown agrees. 83 "The main reason why [incarceration] is
unworkable as a strategy against drug offenders is that there are so many of them
that a serious attempt to put them all - or even just the 'hard core' - behind
bars is unrealistic. "' According to the Department of Health and Human Services, almost 26 million people in the U.S. used street drugs in 1994.85 Incarceration does not work unless it is complete incarceration of everyone distributing
and using drugs. Otherwise, you "simply open up a position for someone else in
an on-going enterprise. 8 6 Complete incarceration would cost $100,000 per cell
in construction, and $25,000 in yearly operating costs per inmate.8 7 This would
be a $2.6 trillion capital outlay and one quarter of that more every year. Other
costs would include the annual loss of tax revenue and economic activity from the
incarceration of these individuals.
"[Elach year we spend $13 billion at the federal level and $16 billion at the
state and local levels to catch and incarcerate (and, to a far smaller degree, educate) drug possessors, users, manufacturers, and traffickers. That comes to $29
billion a year." 8 8 At the same time, "[an American child under eighteen was
half again as likely to be poor in 1994 as twenty years earlier, and more and more
poor children were spending a long stretch of their childhood, or all of it, below
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With the Law, N.Y. TIMES, Oct. 5, 1995, at A18).
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the poverty line." 89 While it may be prudent to reserve incarceration for only the
dangerous offenders, who must be confined for the protection of society, this
notion may be met with some opposition. At a minimum, Congress should enact
"a presumption in favor of relatively short sentences" 9 for victimless offenders.
One Oregon judge compared America's crime control to the Vietnam War
strategy: "When the addition of more troops and mat6riel failed to defeat the
Viet Cong, the solution was always to send in more troops and mat6riel." 9 ' Ultimately, after tremendous loss of life and limb, we learned that Vietnam was a
battle we could not win. We appear to be on a similarly slow learning curve
again. We need to call a cease-fire to the "War on Drugs."
M.
A.

SOLUTION

The U.S. Needs an Accurate and HumanitarianPublic Policy
Toward Crime

Although legalization of marijuana may seem remote for the United States,
alternatives to incarceration have been "poorly publicized and inadequately represented by political leaders." 92 According to the National Punishment Survey,
most Americans believe incarceration is "the punishment of choice for virtually
all serious common crime." 93 Like the national polls, most Californians also favored incarceration for most crimes. That is, until "respondents were also provided with the options of community service, restitution, strict probation, boot
camps, drug treatment, and house arrest," after which only 27 percent favored
incarceration. 9 4
There are a number of positive alternatives to incarceration for non-violent
criminals, especially drug offenders. Eighty percent of our present inmates were
convicted on drug-related charges, but "only a handful [have received] any substance-abuse treatment in prison."95 For now, our criminal justice system performs pre-release risk assessment procedures and post-release monitoring and
89
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supervising of offenders in the community. 96 We can expand this system. I propose that the United States consider electronic monitoring, parole and community service as alternatives to incarceration to alleviate some of the present
overcrowded conditions.
We must also reconsider human forgiveness. Not all people need drastic punishment to force them to have remorse for what they have done. Criminals can
become honest citizens, just as those who are released can again become
criminals. A judge, with full access to the facts of a particular case, is in a better
position to ascertain this than Congress. Mandatory minimum sentences that
take away a judge's discretion in sentencing should be eliminated.
The criminal justice system should not just focus simply on incarceration but
on reintegrating offenders into society and on preventing crime: 97 "40 percent of
state prisoners can't even read; and 67 percent of prison inmates did not have
full-time employment when they were arrested.", 98 It would be money well-spent
to educate prisoners and provide them with job placement upon release. 99
"[Ojur failure to match the increasing rates of imprisonment with corresponding
increases in programs to reintegrate offenders into productive life means that we
are steadily producing ever-larger armies of ex-offenders whose chances of suc10 0
cess in the legitimate world have been diminished by their prison experience.
If we do not act to improve upon the lives of these people, the problem in its
aggregate could explode beyond civil unrest.
B.

Social Programs Should Not Be Replaced With Incarceration

Drug offenders need treatment, not incarceration. We have been using our
prisons as an alternative to mental health care facilities for too long.10 1 A growing prison system is what we have, "instead of an antipoverty policy, instead of an
employment policy, instead of a comprehensive drug-treatment or mental health
policy,"10° 2 and instead of a universal literacy policy. Prisons are ineffective in
treating drug abusers. Drug Treatment Alternatives to Prison is a remarkable
New York program that helps keep scarce prison cells available for violent
96 CURRIE, supra note 3, at 52.
97 Id. at 163.
98 COLE, supra note 1, at 4 (citing David C. Lewen, Curing America's Addiction to Prisons, 20
FORDHAM URB. L.J. 641, 646 (1993)).
99 CURRIE, supra note 3, at 168, 172.
100 Id. at 30; See also id. at 31 ("[Fjederal spending on jobs and job training for low-income
people dropped by half during the 1980s. Meanwhile, between 1980 and 1993, federal spending on
'correctional activities' rose, in current dollars, by 521 percent.").
101 COLE, supra note 1, at 191 (citing Peter Reuter, Punishing Without Reflection, 2 DRUG
POLICY ANALYSIS BULL 1 (May 1997) ("Three-quarters of the federal government's drug-control
budget is directed at apprehending and punishing drug dealers and users, while less than one-sixth is
directed at treatment.").
102 CURRIE, supra note 3, at 32-33.
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criminals. It "saves money by diverting non-violent criminals into less costly
treatment programs, and cuts crime rates in the long run by reducing addictions." 10° 3 In two 1994 reports by the California-based Rand Drug Policy Research Center, statistics show that "even if only 13 percent of cocaine users stayed
off the drug after counseling, treatment is still twice as effective in reducing overall cocaine consumption as domestic and international law enforcement efforts." 10 4 Drug treatment centers for drug offenders would have the added
"advantage of being able to use the coercive power of the criminal justice system
to get people to stay" in the program. 10 5 Combine that with a substantive program that is not just all talk, but that has doctors who can medicate drug addicts
and provide safe and gradual reductions in their street drug habits, without the
devastating effects of a cold-turkey withdrawal. Alternatively, addicts of hardcore drugs may be able to quit on their own, if their efforts were supplemented by
the medicinal effects of freely available marijuana.
C.

Legalize Marijuanafor Use Under Doctors' Supervision

Another solution would be to move the underground drug economy
aboveground. We need not make a radical change to accomplish this, but a subtle one. Legalization of marijuana, even at minimal THC levels, 1°6 could result in
as many as 6 million new jobs, by turning 6 million underground criminals into
tax-paying citizens. "$1 trillion in drug money is laundered world-wide each year.
It is estimated that 40%, or $400 billion, of this is laundered in the United
States. ,107
The majority of illegal drug users do not want to be criminals. The underlying
psychological problem with drug users is a personality defect that causes them to
self-medicate, or escape reality. 0 8s This is also referred to as an addictive personality. 10 9 Many Americans see little hope, having no job, no loved ones and no
meaningful future. Street drugs help these people escape their hopelessness.
Drugs allow them to experience emotions they wouldn't otherwise feel, at the
expense of nobody but themselves. It is foolish to turn this kind of behavior into
a major felony. In the words of Marilyn vos Savant, "What is the essence of
103 James Dao, For Addicts, Alternatives to Prison,N.Y. TIMES, Apr. 4, 1994, at B-3, reprinted
in DRUGS, SOCIETY AND BEHAVIOR 1996-1997, 221 (Hugh T. Wilson, ed. 1996).
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CHRISTIAN SCIENCE MONITOR 8 (Jul. 20, 1994), reprinted in DRUGS, SOCIETY AND BEHAVIOR 19961997, 206 (Hugh T. Wilson, ed. 1996).
105 Dao, supra note 106.
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America? Finding and maintaining that perfect, delicate balance between free' 11°
dom 'to' and freedom 'from'.
"[M]arijuana is not, by most assessments, physically addictive."11' 1 Yet it provides escape for people who suffer from medical conditions as well as conditions
of poverty. In 1988, Administrative Law Judge Francis L. Young, during hearings
before the U.S. Drug Enforcement Administration, recommended that marijuana
be transferred from Schedule I to Schedule II, making it available for legal distribution by prescription. 112 Young said, "marijuana in its natural form is one of the
safest therapeutically active substances known to man." 113 When appointing
Drug Czar Peter Bourne, former U.S. President, Jimmy Carter, announced that
criminal penalties for the poshe supported legislation "to eliminate all federal
1 14
marijuana."
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Professor Elliott Currie of the University of California, Berkeley calls the
complete legalization and deregulation of drugs the "free-market approach."
This would entail "controlled dispensation of drugs to addicts who have been
certified by a physician, under strict guidelines as to amounts and conditions of
use," as is done in England.1 15 A free-market approach "would reduce or eliminate the crime and violence now inextricably entwined with addiction to drugs
and with the drug trade."1 6 Marijuana could be sold at the local drugstore,
where the FDA could ensure its purity and track its use. "Many options are available, including decriminalizing users only, permitting doctors to prescribe some
drugs to addicts to undercut the black market.'117
The U.S. needs a balanced approach to the drug problem. The high costs of
prohibition and incarceration can not be justified since prohibition has failed to
result in reduced harm for drug offenders nor an improved quality of life for the
110 Amit Kothari, The Quotations & Sayings Database, (Marilyn vos Savant holds The Guinness Book of World Records for having the highest I.Q. scores in both child and adult categories,
1985-present and authors the "Ask Marilyn" column in Parade magazine), <http://
guest.btinternet.com/-alexandergrant/quotes/gatoz.htrr>.
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rest of society.1" 8 Prohibition of marijuana is no more successful today than prohibition of alcohol was in the early 1900s. It has clearly become a form of government oppression. While complete legalization of more serious street drugs seems
dangerous, limited legalization of marijuana may be acceptable, at least under a
doctor's supervision. Such a strategy could put U.S. drug dealers out of business,
letting doctors, not lawyers, regulate medicine and assisting to make our streets
safe again.
CONCLUSION

To reshape the policy that causes overcrowded prisons, we must allow ourselves to be more tolerant of others, reserving prisons for those who are hurting
others, not just hurting themselves. We must try not to condemn others, but use
alternatives to incarceration whenever rehabilitation is feasible. We should do
away with minimum sentencing and give judges back the power to determine the
character of the defendant, and sentence accordingly. When incarceration becomes necessary, academic and vocational training should be available, as well as
job placement, upon release. More importantly, these services should be freely
available to everyone, not just those who have been incarcerated. Still, we should
never let incarceration be a substitute for drug treatment and mental health care
for the indigent and for criminals. Once we return to a primarily victim-driven
criminal prosecution system, we can then work to restore privacy and personal
security rights that were taken away during these highly-intrusive investigations
into today's victimless crimes.
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