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INTRODUCTION

Institutions of higher education are uniquely positioned to influence the tone
and character of justice available in the society. As centers of information and
acculturation, colleges, universities, and professional schools determine the next
generation of legal innovators and how they will be trained. In an era when aggressive opponents of racial equality indulged by a conservative court impede the
gradual progress made possible through affirmative action programs, I believe
that legal educators share considerable responsibility for the chronic deficiency of
equal access to education plaguing racial minorities in this country. Intoxicated
by the rhetoric of public interest and ritualistic tilting toward the challenge of
social injustice, law faculty rest comfortably behind a fence of color blind neutrality and a phobia of change. Through a mdlange of omission and deliberate undertaking, "would be champions of the people," we train and commission lawyers
who undermine and ravage the very Constitution and people they claim to serve.
As a stakeholder in an institution that aspires to train lawyers who will serve in
the public interest, I am disquieted by the apparent failure of the public interest
oriented educational community to better navigate and champion equal access to
higher education for people of color. This dereliction is evidenced by diminished
access to higher education for African Americans and other people of color and
the systematic dismantling of affirmative action programming directed at facili* Associate Professor of Law, University of the District of Columbia David A. Clarke School of
Law. I wish to thank Christine Jones, Laurie Morin, Lewis Perry and Alice Martin Thomas for their
unconditional encouragement, support and assistance in the completion of this article. I honor the
memory of Jean Camper Cahn who understood legacy and the significance of holding those in the
present accountable for the future.
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tating equal access. This crisis persists for several reasons. Within the groups of
lawyers who characterize their work as supporting the public good, there is conflict between the concerns of the disadvantaged and those dedicated to stop or
avoid the changes essential to equal access.1 Efforts to unify the several constituencies comprising public interest law focus on eliminating differences. Coalition,
compromise, and divergent perspectives on priority of interest have robbed people of color of their voice and progress toward equality of opportunity and access.
Personal ambition and the vestiges of white supremacy also complicate the struggle for equal access. There is a palpable preoccupation with appearing colorblind
or unconscious of race, even where use of race has and continues to deprive constituents of basic constitutional rights. The popular notion of justice and equal
access has become fragmented, disassociated with objective goals consistent with
equality and fairness. Quantifiable outcomes illustrative of the moral underpinning of the society and concomitant political reality should be apparent. However, procedure has replaced substantive protection. 2 In short, society has
satisfied its obligation to provide equal access to education as long as the citizen
has been subject to an admission process, irrespective of whether the citizen
gleaned any improvement, enhanced knowledge or ability.
Equally damaging to the pursuit of equal access, deliberate initiatives to minimize the influence of non-whites in higher education persist. 3 There is the continuing myth of unavailability. Whether the focus is student enrollment, faculty
hiring or appointment as chief executive officer, public interest organizations are
just as likely to claim that the paucity of qualified non-whites explains the continuing overrepresentation of whites. 4 Status, wealth, and the society's general discomfort with racial issues permit the public interest community to undermine
equal access with relative immunity. Even as it relates to institutions historically
engaged in the service of racial minorities, the interest of non-white constituencies is overlooked. This is most evident in desegregation efforts that challenge the
existence of Historically Black Colleges and Universities (HBCUs).5 The elimination of HBCUs, whether accomplished by merger with a historically white institution, adoption of more restrictive admission standards, and the substitution
of white governance, has contributed to a decline in non-white college
6
enrollment.
1 See David R. Esquivel, Note, The Identity Crisis in Public Interest Law, 46 DUKE L. J. 327, 337
(1996); Our Roots, available at http://www.naacp.org/past-future/naacptimeline.shtml.
2 Esquivel, supra note 1, at 340-44.
3 John A. Powell & Marguerite L. Spencer, Remodeling the Urban University for the Urban
Student: Talking about Race, 30 Conn. L. Rev. 1247, 1251 (1998).
4 Derek Bell, Xerces and The Affirmative Action Mystique, 57 GEO. WASH. L. REV. 1595, 1605
(1989).
5 Esquivel, supra note 1, at 330-35.
6 Harold Wenglinsky, Students at Historically Black Colleges and Universities: Their Aspirations
& Accomplishments (1997), available at http://www.ets.org/research/pic/hbcintro.html.
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For public interest lawyers who chose to walk out a commitment to public
service with integrity in the hallowed halls of academia, it is critical that the record of that service demonstrate more objective and less equivocal progression
toward justice for those under-represented and unequally served in institutions of
higher education. The quest for equality must be directed at solving problems,
eliminating inequality instead of preserving white entitlement. Public interest
lawyers must confront their resistance to serve the truly disenfranchised. 7 To the
extent that the opportunistic seek to benefit from the larger society's fear of
change, the community of public interest advocates must provide less effective
cover and protection for such colleagues. 8 Heightened vigilance is required when
the judiciary distracts or endeavors to redirect or redefine the nature of the injustice and appropriate remedies. 9 The public interest legal community is uniquely
situated to gather data, undertake research, and discredit efforts to undermine
genuine equality. 10 For law school faculties and administrators, an initial discussion would implicate the overdue discussion of race and the development of
guidelines to foster racially equitable hiring processes and student admission programs that typically elude institutional consideration. Communities of color must
be given the respect and control that is required to reflect their own vision and
11
reality consistent with community values and thought about their own destiny.
This paper proposes to examine the nature of public interest accountability for
equal access to education. The deeds of individuals are the scope of this article
and not the Supreme Court's latest affirmative action decision in Grutter v. Bollinger, 123 S. Ct. 2325, 2003 U.S. LEXIS 4800 (2003) or its attendant implications.
Part I will explore the history of African American access to higher education as
a component of the civil rights movement. Part II will explore the origins of public interest law and its current status. Part III will focus on the dissonance between public interest law and equal access for racial minorities. It will address
racial equality as an objective public good essential to the survival of the American dream. Because the mission of HBCUs has heightened significance in light of
changing political realities, some attention will also be given to the status of
HBCUs. Part IV will discuss the costs of change, resisting it and providing active
support. Also this section will propose strategies to clarify goals and ensure the
cultivation of justice friendly advocates and the preservation of educational access. Part V will summarize the discussion and invite a new level of public interest
law involvement.

7 Julius L. Chambers, Beyond Affirmative Action, 27
8 Id.
9 Id.
10 Id. at 11.
11 Id.at 12-13.

CAP.

U. L. REV. 1, 9-13 (1998).
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I.

HISTORICAL PERSPECTIVES: "EACH RACE OF MEN, EACH CLASS IN SOCIETY
SHAPING THEIR OWN DESTINY."

12

Education influences the development of human potential and the accessibility
of the American dream. According to John Locke, "it is ... [tihat the difference
to be found in the manners and abilities of men, is owing more to their education
than to anything else."1 3 Unfortunately, race also influences that outcome. To
understand the function of race in American culture and how social institutions
have evolved, one must consider the experience of America's black citizenry.14
Human slavery, as cultured in the United States, was the most virulent form of
bondage practiced in modern history.1 5 Because of "[a] complex system of white
domination," dependent on inferior education, racial separation, extreme economic deprivation, and disenfranchisement, the entire fabric of American society
has been perverted by notions of human inferiority based on race.16 While this
malignancy still ravages the national character, the public interest focus on its
treatment has stalled on the notion that colorblindness or race neutral access is
constitutionally and practically indicated. It is from this vantage point that this
inquiry commences.
The Struggle for EducationalAccess
Education has always represented an important weapon in the war against racial injustice. 1 7 Plantation owners sought to secure their slave workforce against
12 J. Willis Menard was the first Black elected to the United States Congress. He was denied
admission and subsequently served in the Department of the Interior.
13 JOHN LOCKE, THE HISTORY OF EDUCATION AND CHILDHOOD: SOME THOUGHTS CONCERNING EDUCATION (1693) available at http://www.socsci.kun.nl/ped/whp/histeduc/locke/locke031.html
§32.
14 Eric Foner, Expert Report of Eric Foner, Gratz v. Bollinger, No. 97-CV-75231-DT (E.D.
Mich. 2001) [hereafter 97-75321] available at http://www.umich.edu/-urel/admissions/legal/expert.
Professor Foner prepared this report in support of University of Michigan Law School affirmative
action litigation. Professor Foner was the DeWitt Clinton Professor of History at Columbia University
at the time the report was authored.

15 Id. Between 1500 and 1820, 12.5 million people relocated to the western hemisphere, African
slaves numbered ten million among that group. The United States received the higher percentage of
the free immigrants reflected in that statistic. Between 1607 and 1776, nearly 800,000 people resided
in the colonies. Over 300,000 of those individuals were African slaves.
16 Id.; Albert M. Camarillo, Expert Report of Albert M. Camarillo, Gratz v. Bollinger, No. 9775231 (E.D. Mich. 2001); Grutter, et al., No.97-75928 (E.D. Mich. 2001), available at http://umich.edu/
urelladmissions/legallexpert. Albert M. Camarillo is a Professor of History and Director of the
Center for Comparative Studies in Race and Ethnicity at Stanford University.
17 Derek Bok, Expert Report of Derek Bok, Grutter v. Bollinger, No. 97-75928 (E.D. Mich.
2001), available at http://umich.edu/urel/admissions/legal/expert.

MILLENNIUM SHOWDOWN FOR PUBLIC INTEREST LAW

the liberties experienced by white citizens by supporting legislation that pre-

scribed the education of Blacks.' 8 Our inquiry reviews the history of this effort.
Contrary to some popular versions of American educational history, the struggle to gain full access to education for Blacks in the United State was initiated
and championed by African Americans. 19 Blacks believed that education would
be the cornerstone of their life as emancipated people. 20 Ex-slaves organized,

financed, and operated the first formal educational institutions available to
Blacks.21 In fact, "Public education for all at public expense was, in the South, a
22
Negro idea," according to W.E.B. Du Bois.

Early in 1860, interested Blacks labored to provide basic literacy training for
adults and children in the black community. These efforts resulted in churchsponsored schools that accommodated the work schedules of adults and children
in an agrarian society. 23 These schools offered instruction on weekends and evenings. In larger cities with organized labor forces, private black citizen groups,
acting as school boards, hired teachers, purchased property and administered ed18 Foner, supra note 13; John Charles Boger, Willful Color Blindness: The New Racial Piety and
the Resegregation of Public Schools, 78 N.C. L. REV. 1719, 1732-33 (2000). Pre-Civil War southern
states promulgated laws to prohibit the education of slaves. Knowledge influences self image and the
extent to which a person is able to discover and achieve individual potential. It determines one's
ability to control one's life and circumstances. To keep Blacks enslaved, southern farmers relied upon
the support and cooperation of government and the rule of law. The regulation of state-supported
educational systems ensured plantation owners control. Where Black and white students accessed
public schools, policy and local ordinances precluded Blacks and whites from attending the same
schools. U.S. Supreme Court decisions, Plessey v. Ferguson, Cummings v. Richmond County Board
of Education, and Gong Lum v. Rice sanctioned racial segregation in school systems and disparate
funding for schools based on race.
19 James D. Anderson, Ex-Slaves and the Rise of Universal Education in the New South, 18601880, in EDUCATION AND THE RISE OF THE NEW SOUTH, 1-20 (Goodman & White eds. 1982). The

value afforded education was one activated and inculcated by Blacks prior to the time when whites
and African Americans exchanged beliefs on this issue. They taught themselves, encouraged adults
and children to pursue learning and became politically activated to secure public educational access
for Blacks and whites alike.
20 Id.
21 Id.
22 Id. The Pioneer School of Freedom opened in New Orleans, Louisiana in 1860. Mary Peake
established the Native School in Fortress Monroe, Virginia in 1861. Both schools preceded whites
teaching in black schools or other forms of support by Northern benevolent societies in 1862. These
schools were typically available to children and adults. In New Orleans, within three to four years of
the Pioneer School opening, the Commissioner of Enrollment oversaw a census of African Americans
in the Gulf states and additional schools were organized. By the end of 1864, the Board of Education
was established to administer the growing population of native schools. By 1870, a formal educational
structure existed which supported the education of blacks across fourteen states. Because there was
no formal reporting requirement concerning blacks, there are incomplete statistics on the number of
people trained, the number of schools and staff involved in educating African Americans.
23 Id. at 12-13. Economic success in an agrarian society necessitated the availability of a reliable
labor force. The demand for education threatened the survival of southern life and there was considerable resistance to the call for educational access for Blacks among lower class white farmers.
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ucational programs. By 1865, the federal government and white benevolent as-

sociations added their efforts to provide educational access to Blacks and poor
whites.
The development of institutions of higher education proceeded on a parallel
track. Through these institutions Blacks received professional and leadership
training. Religious and benevolent associations, the federal government through

the Freedmen's Bureau, and private members of the Black community worked to
establish the first colleges and universities that accepted black students. Among
these institutions were Lincoln University in Pennsylvania, Wilberforce, Tuskeegee Institute, Howard and Cheyney Universities. 24 These schools were eventually known as Historically Black Colleges or Universities (HCBUs). 2 5 These
institutions have trained and continue to train the greater portion of college
trained black professionals in America. 26 HBCUs provided liberal arts, medical,
legal, teacher preparation and agricultural programs of study.
With the establishment of the Freedmen's Bureau and the involvement of

white benevolent organizations, the support of northern whites bolstered black
efforts to secure universal access to education. 27 Other federal legislative enactments and the Fourteenth Amendment held out the hope of conferring the privileges and rights of American citizenship on Blacks born in the United States.
With comparable resolve, state legislatures eclipsed educational access, voting
rights and economic improvement on every level with a wave of state law to both
24 U.S. Department of Education Office of Civil Rights, Historically Black Colleges and Universities and Higher Education Desegregation (March 1991), available at http://www.ed.gov/offices/OCR/
docs/hq9511.html. Wilberforce was a private effort. Howard and Tuskegee advanced with the support
of the Federal government through the Freedmen's Bureau. Cheyney and Lincoln Universities
evolved from the efforts of the religious community.
25 U.S. Department of Education Office of Civil Rights supra, note 24.
26 Id. More than 80% of all black Americans who received medical degrees studied in historically HBCUs. Three quarters of all Blacks credentialed at the doctoral level matriculated in HBCUs.
Three fourths of black officers in the military and four fifths of all black federal jurists graduated from
HCBUs. Id.
27 Id. Between the Revolutionary and Civil Wars, educational opportunity was more readily
available to Blacks in the North. A Quaker, Richard Humphreys, established the Institute for
Colored Youth in 1837. In 1930 this institute became the degree-granting Cheyney University. The
Presbyterian Church established Lincoln University in Pennsylvania in 1854, in response to the dearth
of institutions available to Blacks for post-secondary education. The African Methodist Episcopal
Church founded Wilberforce in 1856. Though other institutions were open to Black students, Wilberforce was the first Black institution of higher learning. Northern benevolent societies, churches that
supported abolition, and the federal government would join the effort to improve access to higher
education for African Americans between 1860 and 1890. In the late 1860s the Freedmen's Bureau
supported the founding of Fisk and Howard Universities. The Freedmen's Act of 1865 provided limited federal funding to address the growing problem of freed blacks searching for work and improved
living arrangements. Most of the HBCUs established before 1890 were private. These institutions
typically provided a liberal arts education, preparing preachers and teachers. Public institutions grew
in number after 1890. The public institutions typically provided agricultural and skilled industrial
training. Id.
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extend the promise of equality to Blacks and then preserve white supremacy in
28
the United States.
It would take approximately seventy years of legal struggle before the force of
legal effort would yield concrete action to desegregate American society. 2 9 More
aggressive legislative enactments and case law were needed to advance access to
education for black and poor white children. 30 The efforts of freed Blacks and, to

a lesser extent, benevolent societies, and the federal government contributed to
the advancement of African American access to education.3 1
From 1938 to 1948 lawyers pursued black student admission to graduate and
professional school through litigation.32 While traditionally white institutions,
like Harvard University, admitted the occasional Black, broader access to higher

education resulted more often after the decision in Brown v. Board of Education
and its progeny.33 Charles Hamilton Houston and Thurgood Marshall authored
the strategy and inspired a generation of lawyers responsible for the advancement of the civil rights movement.3 4 From 1950 to 1960 litigators and civil rights
advocates focused on access to education in state systems, especially primary and
secondary schools. 35 During the fifty years that followed Brown the legal struggle
28

Foner, supra note 13, at 9-11.

29 Id.
30 Id. The Freedmen's Act of 1865 provided limited federal funding to address the growing
problem of freed Blacks searching for work and improved living arrangements away from the plantation. Congress enacted the Morrill Act of 1862 to provide education to the common man. The common people of that time were primarily farmers and laborers involved in what would become
industrial or "the mechanical arts." States, railroads, and some small farmers received tracts of federal
land to establish universities. Land-grant universities established modest admission and academic
standards and set modest tuition to ensure accessibility for agricultural and industrial laborers. Education offered through the land-grant institutions would have practical and immediate application. The
Second Morrill Act of 1890 authorized federal funding to support the establishment of land grant
colleges. While this legislation encouraged increased access to education for Blacks, states could elect
to segregate Blacks and whites or establish a unified institution. Eventually there were more than 200
colleges opened to black students. The number of HBCUs increased to 104 and, accordingly, Blacks
enjoyed access to higher education through a total of twenty states, including those where slavery
once flourished. This also included the District of Columbia and the U.S. Virgin Islands; John A.
Powell & Marguerite L. Spencer, Remodeling the Urban University for the Urban Student: Talking
about Race, 30 CONN. L. REV. 1247, 1251 (1998).
31 Alonford James Robinson, Jr., History Bureau of Refugees, Freedmen, and Abandoned
Lands or Freedmen's Bureau, available at http://www.africana.com/Articles/tt_334.htm (last visited 2/
9/03).
32 Id.
33 Id.; Brown v. Board of Education, 347 U.S. 483 (1954).
34 Boger, supra note 18, at 1732-33.
35 Id. In Brown v. Board of Education, 347 U.S. 483 (1954), the United States Supreme Court
determined that segregated public schools were inherently unequal, violating the equal protection
clause of the Fourteenth Amendment.
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of other Supreme Court decisions infor meaningful change continued. A series
36
access.
equal
toward
progress
fluenced
In fact, southern states all but refused to implement the ruling in Brown v.

Board of Education37 for nearly fifteen years. While court decisions clearly defined the parameters of protection provided to African Americans in their pursuit of equal access to education, state compliance with court rulings only became
apparent in 1964.38 The Civil Rights Act of 1964 strengthened enforcement ca-

pacity by authorized withholding of significant federal financing from non-compliant educational systems. 39 The threat of significant financial loss led to

improved southern state compliance with civil rights law.4 °
The Higher Education Act of 1965 endeavored to equalize the funding available to support HBCUs. 4 1 Operating funds were available for universities. Individual grants were accessible for eligible students. 42 African Americans, who were
statistically more likely to come from less advantaged financial circumstances,
were among the intended beneficiaries of this legislation.43

As federal courts began to consider the constitutionality of state educational
systems, several standards and remedies for school desegregation evolved. 44 The
first genre of cases defined the parameters of court supervision of desegregation
plans.45 School systems subject to active court supervision were found to be
36 Leland Ware, Issues in Educational Law and Policy: The Most Visible Vestige: Black Colleges
After Fordice, 35 B.C. L. REV. 633, 646 (1994); James A. Washburn, Beyond Brown: Evaluating Equality in Higher Education, 43 DUKE L.J. 1115, 1117 (1994).
37 Id.; Brown, 347 U.S. 483 (1954).
38

Ware, supra note 36, at 646.

39 Id.
40 Id.
41 Wenglinsky, supra note 6.
42 Id.
43 Id.
44 Washburn, supra note 36, at 1134.
45 Id. In Green v. County School Bd., 391 U.S. 430 (1968), the United States charged Southern
school boards that formerly operated racially segregated school systems to transform these systems
into unified systems by whatever means necessary. The Court authorized federal district court judges
supervising school system modifications to assess the racial impact of school board operation on student attendance patterns, faculty assignments, staff assignments, transportation, extra-curricular activities, and school facilities. In Swann v. Charlotte-Mecklenberg,402 U.S. 1 (1971), the Court authorized
the use of express student population racial goals, express faculty and staff racial ratios, the administrative coupling of geographically dispersed neighborhoods within a school district, cross town bussing
or other transportation necessary to achieve student and faculty desegregation. School systems were
charged to determine the racial composition of the entire system and the minimal use of mathematical
ratios to achieve the "greatest possible degree of actual desegregation" was determined to be well
within the discretion of the supervising court. In a companion case North CarolinaState Bd. of Education. v. Swann, 402 U.S. 43 (1971), the Court held that busing was a tool appropriately employed in
the desegregation of schools in North Carolina, overturning the anti-bussing statute in North Carolina. The North Carolina legislature "exploits an apparently neutral form to control school assignment plans by directing that they be "color blind."' Swann, 402 U.S. 43. "[T]o approve "color blind"
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clearly segregated and resisting desegregation directives.4 6 This protocol resulted
from prolonged efforts of southern states to avoid school desegregation. 4 7 Twenty
years after Green and Swann, the Supreme Court began to consider whether
southern school systems had achieved unitary school systems. 48 In Board of Education v. Dowel 4 9 a sharply divided Court declared that federal supervision of
local school systems could only be temporary. Supervising courts returned the
control of school systems to local authorities on a showing that the system had
complied with desegregation decrees for a reasonable period. 50 Citizen input and
the school board's freedom to implement new programs in response to community need justified limiting court supervision. 51 The district court was directed to
review Dowell and determine "whether the Board had complied in good faith
with the desegregation decree and whether the vestiges of past discrimination
have been eliminated to the extent practicable." 5 2
In Freedman v. Pitts, one year later, the Court expanded the criteria enumerated in Green and Swann to include consideration of the quality of education
offered to Black and white students.53 However, the Court found that it was unnecessary for a school system to demonstrate achievement of all the goals identified in Green to warrant return of local control. 54 Relief from federal court
supervision could be achieved when there was a finding that the retention of
judicial oversight was either impracticable or unnecessary to achieve compliance
with the decree throughout the school system. 55 The Court set a standard:
Whether there has been full and satisfactory compliance with the decree in
those aspects of the system where supervision is to be withdrawn; whether
retention of judicial control is necessary or practicable to achieve compliance with the decree in other facets of the school system; and whether the
school district has demonstrated, to the public and to the parents and students of the once disfavored race, its good-faith commitment to the whole
of the court's decree and to those provisions of the law and the Constitution
56
that were the predicate for judicial intervention in the first instance.
statutes set against the background of segregation, would render illusory the promise of Brown," (Id.
at 45) and " deprive school authorities of the one tool absolutely essential to [the fulfillment of their
constitutional obligation to eliminate existing dual school systems.]" (Id at 46).
46 Ware, supra note 36.
47 Id.
48 Boger, supra note 18, at 1736.
49 Id.; Board of Education. v. Dowell, 498 U.S. 237 (1991).
50 Id. at 1737.
51 Id.
52 Dowell, 498 U.S. 237, 251 (1991).
53 Boger, supra note 18, at 1737-38; Freeman v. Pitts, 503 U.S. 467 (1992).
54 Id.
55 Id.
56 Pitts, 503 U.S. at 491.
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While Freedman permitted restoration of local autonomy incrementally, at the
earliest possible time, it relaxed district court concern for whether black and
white children shared the same physical facilities. 57 A district court may ignore
discriminatory conduct if the discrimination was unrelated to the condition,
which resulted in the original decree. 58 Assurances, rhetoric, and "good faith
commitment" were substituted for quantifiable outcomes as a measure of progress. 59 "Heroic measures" were disqualified as appropriate next steps to secure
racial balance in student assignments system wide.6 °
In Missouri v. Jenkins, the Court simplified the burden of proof constraining
the school system pursuing reduced federal supervision. 61 Good faith compliance
with the decree entered and reduction of past discrimination, to the extent practicable, became the standards requisite to reduce or eliminate federal court supervision. 62 Short of continuing discrimination, derived from the original
constitutional violation, the Supreme Court abandoned the goal of eradicating
racial discrimination to ensure local control. 63 Finally federal court decisions began to challenge the existence of HBCUs, the cornerstone of black access to
higher education.
As of the late 1960s, southern universities continued to be one-race institutions.' Because college and university attendance is based on individual choice,
provisions of the desegregation decrees were deemed unavailable initially to resolve racial segregation in post secondary education. 6 5 In 1969 the district court
found that Green did not apply when the Alabama State Teacher's Association
sought to enjoin the Alabama School and College authority from constructing a
branch of the historically white college in a city where there had only been historically black colleges. 66 Plaintiffs argued that the presence of the historically white
branch would discourage whites from enrolling in historically black institutions.67
At that time, "no court in dealing with desegregation of institutions in the higher
ha[d] gone farther than ordering nondiscriminatory
education area
68
admissions."
57 Pitts, supra note 56.
58 Boger, supra note 18, at 1738-39.
59 Id.
60 Id.; Pitts, 503 U.S. at 493.
61 Boger, supra note 18, at 1739.
62 Id. at 1738.
63 Id.
64 Washburn, supra note 36, at 1134.
65 Id.
66 Id. at 1135.
67 Id. (citing Alabama State Teachers Ass'n. v. Alabama Pub. Sch & College Auth., 289 F.
Supp. 784 (M.D. Ala. 1968)), affd per curiam, 393 U.S. 400 (1969).
68 Washburn, supra note 36, at 1135 (quoting Alabama State Teachers' Ass'n., supra note 67 at
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In 1971, the United States Supreme Court affirmed a Virginia district court
decision enjoining a scenario similar to the one the Alabama court declined to
enjoin. 69 The Virginia district court enjoined the upgrade of a historically white
two-year institution to a four-year institution. 70 As a four-year institution, the
historically white college would compete with the historically black college for
students. 7 1 The district court reasoned that Green protected public college students from discrimination as clearly as it protects public elementary and high
school students. 7 2 Norris charged states to affirmatively eliminate the "vestiges of
' 73
their previously de jure segregated college systems.
In 1973, a group of plaintiffs from several states sued the United States Department of Health Education and Welfare (HEW) to force agency enforcement
of the Title VI requirement that states file desegregation plans for institutions of
higher education.7 4 In the four years since the original request, ten states failed
to comply with the requirement. 75 Mississippi, a non-complying state, had eight
public colleges and universities, three black and five white. 76 Three of the white
institutions received greater funding and offered more programming than the historically black colleges.77 Two of the historically black colleges and two of the
historically white schools were considered regional schools dedicated to undergraduate preparation. 78 The surviving historically black institution had a limited
research focus and was considered urban. 79 The university trustees filed a plan in
response to HEW pressure but lacked the finances to implement the plan for
approximately three years.8 0 Black plaintiffs, frustrated by the lack of progress
toward desegregation of the university system, sued the university to obtain the
81
enforcement of their right to equal education in United States v. Fordice.
In Fordice, the Court determined that segregated systems exist where there are
duplicated resources and programs between single race profiles with no sound
educational justification for the single race status.8 2 Mississippi could demonstrate no significant effort to eliminate de jure segregation in state institutions of
higher learning. 83 Because the historically black colleges existed contemporane69
70
71
72
73
74
75
76
77
78
79
80
81
82
83

Washburn, supra note 36, at 1136-37 (citing Board of Visitors v. Norris, 404 U.S. 907 (1971)).
Norris v. State Council of Higher Ed., 327 F. Supp. 1368 (E.D. Va. 1971).
Washburn, supra note 36, at 1137.
Id. at 1137-38.
Washburn, supra note 36, at 1137.
Id. at 1139-1140.
Id.
Id.
Id. at 1141
Washburn, supra note 36, at 1141.
Id.
Id., United States v. Fordice, 505 U.S. 717 (1992).
Washburn, supra note 36, at 1135-45; Fordice, 505 U.S. 717.
Wenglinsky, supra note 6.
Washburn, supra note 36, at 1148.
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ously with the historically white institutions as a part of the state system, the
Supreme Court considered the historically black institutions subject also to desegregation decrees.84 The Court cautioned that given Mississippi's history of
failure to desegregate as indicated by the under-funding of the black colleges and
duplication of programming, the state had a burden to provide students with a
bona fide choice of educational resources.85 The decree required the state to imde jure segregation throughplement policies and practices that would eliminate
86
out the Mississippi higher education system.
Mississippi University trustees proposed a plan to satisfy the Court's decree.87
The initial plan included closing one of the historically black colleges. It also required merging one of the historically black institutions (Alcorn State) with one
of the historically white institutions (Mississippi State). 88 Jackson State, the third
was scheduled to be upgraded to the level of a comprehistorically black college,
89
university.
hensive
II

DEFINING THE PUBLIC INTEREST AND CLUB MEMBERSHIP

A.

Genesis: In Search of the Public Good

The discussion of equal access to education for racial minorities and the work
of public interest lawyers share seemingly compatible motivation and exemplar
battle strategies. For the purpose of this inquiry, public interest law describes a
loosely connected union of legal minds and issues associated with the collective
rights and privileges that the constitution assures each citizen. This guarantee is
without regard to class, ethnic origin or other social distinction. Distinguishable
from corporate, business, and criminal practice, law in the public interest reflects
the energy of government attorneys and lawyers undertaking representation directed toward the advancement of civil protections through a range of cases from
child support, government whistle blowing, to toxic waste cleanup. All of these
activities proceed in the name of improving the life of ordinary citizens. Equal
access to education is a by-product of the struggle initiated to secure equal treat84 Washburn, supra note 36, at 1149-51.
85 Id.
86 Id.
87 Id.
88 Washburn, supra note 36, at 1149.
89 Id., See also Ware, supra note 36, at 648. HBCUs have become the focal point, an object
lesson in directing state efforts to eliminate racially identifiable schools. While public HBCUs existed
as a part of the de jure systems, they provided educational opportunity to blacks when no other
resource was available. HBCUs, outsiders and victims within a hostile system, face eradication and or
disassociation from the very strength and mission that they have performed well. This is of particular
significance because the opportunity for African American college enrollment and graduation has
diminished. Changed admission standards, the diminution in resources available for study, and the
advantage that redirecting HBCU resources provide to historically white institution on merger or
closure.
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ment for racially subjugated people in the United States. Both interests benefited
from the energy and experience of their respective constituents and could continue to do so. A brief history of each interest's beginning is essential to identifying dysfunction or perversion that inhibits productive collaboration and
achievement. An overview of the first legal aid organizations initiates this phase
of the inquiry. Three groups are prominent in this discussion.
Pro bono representation of indigents began in 1876.90 A German American
committee of lawyers, Deutscher Rechts-Schuts Verein, organized to provide legal services to recent German immigrants. 91 The committee represented immigrants against employers and merchants who attempted to exploit the limited
knowledge and experience of new immigrants in negotiating terms of employment and purchasing goods and services. 92 The committee also conducted educational sessions for the new immigrants. 93 These sessions addressed legal issues
and a variety of topics that would support rapid assimilation into American life. 94
Because limited knowledge of English often contributed to the legal difficulties
plaguing new immigrants, the committee also assisted immigrants with educational access and language classes. 95 Committee members provided these services knowing that the success or failure of the new immigrants would affect the
community of established German Americans. 96 In short, successful new immigrant transition into the community was in the German American community's
97
best interest.
The committee became the New York Legal Aid Society. 98 Its members provided free legal services "to those of German birth, who may appear worthy
thereof, but who from poverty are unable to procure it." 99 Similar societies
evolved in other states. 10 0 In Chicago around 1886, the Agency for Women and
Children formed, and in 1888 Chicagoans established the Bureau of Justice. As
anti-German sentiment mushroomed in response to the approaching First World
90 Michelle S. Jacobs, Full Legal Representationfor the Poor: The Clash Between Lawyer Values
and Client Worthiness, 44 How. L. J. 257, 286 (2001).
91 Id.
92 Id.
93 Id.
94 Id.
95 Jacobs, supra note 90.
96 Id.; see also Foner, supra note 13. The experience of Black Americans during the same period in history was quite different. W.E.B. Dubois and other black leaders associated with the establishment of the N.A.A.C.P. advocated unsuccessfully for full implementation of the reconstruction
constitution. The potential economic opportunity that civil rights advocates struggled to acquire for
Blacks was sabotaged by closed unions and other limitation on employment during World War I.
Blacks continued to be outsiders in their own country.
97 Jacobs, supra note 90, at 286.
98 Id. at 286-87.
99 Id. at 287.
100 Id.

THE UNIVERSITY OF THE DISTRICT OF COLUMBIA LAW REVIEW

War, German lawyers in New York relinquished oversight of that legal aid society. New leadership revised eligibility standards to include all people and limited
the society's work to individual representation.' 0 1 The second group evolved
under different circumstances.
In a 1917, a pacifist, convinced that America's entry into World War I was
immoral, started a Bureau for Conscientious Objectors (the Bureau) in the
American Union Against Militarism.' 0 2 As a consequence of internal conflict, the
Bureau became an independent organization later known as the National Civil
Liberties Bureau. 10 3 The deeply held commitment to protect the rights of people
to speak out against war from one's conscience inspired the creation of the Bureau. Negative public opinion could not extinguish those inspired to build the
organization. 104 Baldwin embraced a vision for a better society and through the
establishment of an advocacy organization and the organizing mission was broad
enough to command the efforts of others to bring that vision to pass. 10 5 In later
years the Bureau became the American Civil Liberties Union (ACLU). °6
The third group focused on the concerns of a racial minority. Descendants of
slaves organized for equally compelling reasons early in the twentieth century. A
growing concern over the brutality facing American Blacks resulted in the establishment of the National Negro Committee. 10 7 This multiracial group, concerned
about advancing the civil rights of African Americans, became the National Association for the Advancement of Colored People (NAACP) in 1909.108 The
NAACP organized protests, published public statements, and provided legal representation in high profile criminal and civil cases.10 9 Twenty years later the
NAACP received funding from the American Fund for public service. 110 These
funds were utilized to broaden the litigation reach of the organization."' In 1939
the litigation arm of the NAACP, the Legal Defense and Educational Fund
(LDF), became a separate organization. 112 In conjunction with the NAACP,
101 Washburn, supra note 36.
102 David R. Esquivel, Note, The Identity Crisis in Public Interest Law, 46 DUKE L. J. 327, 336
(1996); see also Our Roots, available at http://www.naacp.org/past-future/naacptimeline.shtml.
103 Id.
104 Id.
105 Id.
106 Id.
107 Foner, supra note 13. W.E.B. Dubois and a group of lawyers sought to enforce the promise
of reconstruction. World War I held the promise of economic improvement and the opportunity for
service against a common enemy. The international posture of the country would focus attention on
the incongruity of a domestic reluctance to support self determination for Americans of any color. See
Our Roots, available at http:/www.naacp.org/past-future/naacptimeline.shtml.
108 Esquivel, supra note 1 at 338.
109 Id.
110 Id.
111 Id.
112 Esquivel, supra note 1 at 340.
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planned what would be a complex, exhaustive series of legal
LDF strategically
3
challenges."
Civil rights activists like Rosa Parks focused attention on the daily costs of
racial inequality and worked with other groups determined to pressure Southern
white acquiescence in a changed social order."' These challenges would be
tested and decided in landmark decisions. These cases became the blueprint for
political and social change for the next fifty years." 5 By the 1960s the Reverend
Martin Luther King Jr. emerged as a national leader. 1 6 Through Dr. King's
work and that of the Southern Christian Leadership Conference (SCLC),
America received a cohesive, well-articulated account of the plight of Blacks and
other under-represented groups. 11 7 King defined racial inequality as a national
problem with identifiable consequences and solutions.' 18 King offered white
Americans insight into the distortion of the American dream into a system of
bondage. A common understanding and language evolved, providing the nation
with a context in which to consider the problem of race without invoking fear or
threats of violence. 1" 9
During this period, the federal government emerged as a more likely source of
justice. Because local efforts to access civil rights stimulated an increasingly violent response from private citizens with the complicity of local and state govern20
ments, the federal government became more civil rights conscious by default.'
In some instances, the federal government initiated action to preserve and enforce constitutionally protected rights for black citizens. 121 The Civil Rights
or moral vision of society
movement became closely identified with a theological
1 22
and justice and the federal vision of equality.
B.

Wolves Gatheringat the Henhouse Door: Aborted Purpose

The identity and focus of public interest law have been compromised in several
ways. The term "public interest law" was first popularized nearly forty years
ago. 123 As coined in the sixties and early seventies, public interest law concerned
113 Esquivel, supra note 1.
114 Foner, supra note 13. Black churches and activists engaged in boycotts and other forms of
nonviolent demonstration directed at ending segregation in living arrangements and public
accommodations.
115 Id.
116 Id.
117 Id.
118 Id.
119 Foner, supra note 13.
120 Id.
121 Id. Local governments and the private sector of southern and northern states resisted integration in housing, business, and civic participation.
122 Id.
123 Esquivel, supra note 1, at 336.
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itself with the battles for equal rights as waged by several advocacy groups, the
124
Legal Aid Society, ACLU, the NAACP/LDF and the Civil Rights movement.
Lawyers in this specialty area typically engaged in serving under-represented, oppressed groups and causes. 125 While there could be some disagreement among
proponents of the individual groups on ideological boundaries surrounding representation, a different genre of public interest lawyers emerged during the Reagan
years. During that era the notion of the public good became more closely identified with the individual rights and economic freedom of those more typically favored in society.12 6 The concerns and viewpoint of the more privileged in society
1 27
became identified as the subject of public interest protection and advocacy.
Thus, opponents of the very causes that defined public interest advocacy acquired
1 28
the cover of moral propriety earned by their opponents.
While both groups of lawyers characterize their work as supporting the public
good, the issues of the marginalized or disenfranchised clearly clashed with the
objectives of the more conservative group, which endeavored to stop or avoid the
changes that access would necessitate. 1 2 9 Unlike the early days of the civil rights
movement, public interest law now reflects multiple constituencies. Coalition,
compromise, and divergent perspectives on priority of interest have robbed discrete groups of their voice and progress toward long-term goals. Accountability
and fulfilling organizational goals compete with access to power, individualized
imposition of norms and status, and less noble concerns for legitimacy. In the
wasteland of racial justice, decisive moral force and unity of purpose have been
displaced by the pursuit of colorblind, race neutral access to rights of citizenship.
Once directed by common substantive vision or outcome, constitutional protec130
tion or representation now relies on procedure or process.
In 1960 when lawyers pursued a career in public interest law, they endeavored
to address the systematic underlying causes of poverty or public dysfunctions of a
sort. Environmental and consumer protection, rule making in governmental reform, the responsiveness of mass media, physical and mental health, women's
rights, education, children's rights, juvenile rights, gender preference and sexual
orientation, indigent defense, international issues, and electoral rights all
124 Esquivel, supra note 1, at 336.
125 Id. at 341.
126 Id. at 345. These lawyers focused their efforts on preserving the interests of those most
often privileged by society. In fact, much of the human rights devastation associated with the Reagan
years was described as furthering the "public good".
127 Id. at 340.
128 Federal case law has disrupted equal access to education. For example, Regents of University of California v. Bakke, 438 U.S. 265 (1978) and its progeny greatly limited affirmative action,
complicating the advancement of non-whites. However, public interest advocates must continue to
fight to secure the promises of the constitution for all members of society.
129 Esquivel, supra note 1, at 344.
130 Id. at 347-48.
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presented significant opportunity for lawyers to be visionaries and effect social
change.' 3 1 The public interest lawyer of today is identified by the procedure underlying the respective practice. There is less focus on substantive rights and a
preoccupation with the effect of one's legal work. 1 32 Success is more likely when
the goal is abstract, disassociated from less favored constituencies or costs. Pursuing the path of least resistance has become a substitute for the struggle toward
justice.133 There is, however, no moral imperative to exact much beyond the
rhetoric on issues like racial equality. 134 The lack of identity and commitment to
objective goals and standards breed indifference and complacency from advocates. Constituents languish without appropriate remedies in the decaying orbit
of isolation.
While civil and individual rights organizations have worked together productively to address basic questions of inequality in the larger society, the inability to
determine and relinquish ill-gotten gains associated with white privilege and
135
overrepresentation contribute to blurring of goals and wandering focus.
There is active resistance to increased racial minority presence in the work force
and in decision-making positions.136 Claims of reverse discrimination have their
origin in the misguided belief that racial equality only exists when whites are not
disadvantaged. American society has been out of balance from its inception. To
the extent that inequity has resulted in the overrepresentation of any group, correcting the system should result in changes for the inappropriately advantaged
group.13 7 Only subordination or some other illegal system could preserve the
disproportionately advantaged from experiencing racism consistent with justice.
"Most white people have no experience of a genuine cultural pluralism, one in
which whites' perspective, behavioral expectations, and values are not taken to
be the standard from which all other cultural norms deviate."' 38 To the extent
that public interest advocates fail to challenge or remedy racial segregation, they
actively engage in the continued oppression of racial minorities. "Even whites
who do not harbor any conscious or unconscious belief in the superiority of white
people participate in the maintenance of white supremacy whenever [they] impose white norms without acknowledging their whiteness., 139 Unlike the untrained citizen, lawyers are sufficiently educated to understand the dynamics of
racial oppression and the mechanics of balancing a system. Racial oppression
131 Esquivel, supra note 1, at 347-48.
132 Id. at 329.
133 Id.
134 Id.
135 Barbara J. Flagg, "Was Blind, But Now I See": White Race Consciousness and the Requirement of DiscriminatoryIntent, 91 MICH. L. REV. 953, 969 (1993).
136 Id. at 1016.
137 Id.
138 Id. at 979.
139 Id.
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devastates every aspect of non-white existence. Public interest lawyers are
uniquely positioned to contribute to the development of alternative systems and
remedies. The refusal to use their training to disrupt racial discrimination condemns non-whites to suffer further indignity. The lives and experiences of racial
minorities are so marginally valued, that public interest lawyers do not hesitate to
engage in conduct calculated to maintain white dominance and expectancy.
Equal access and social justice for racial minorities will only be possible to the
extent that non-white values and norms emerge as girders in the established order. 140 Because whites believe that only conscious, racially motivated conduct
qualifies as discrimination worthy of interdiction, today's public interest lawyers
have less than 20/20 vision of the full extent of racial injustice or one's individual
141
participation in maintaining inequality.
III.

WOLVES IN SHEEP'S CLOTHING: THE DISCONNECT BETWEEN THE PUBLIC
INTEREST AND EQUAL ACCESS FOR RACIAL MINORITIES

A.

Rhetoric Rich Action Poor: Wolves in Sheep's Clothing

Limiting social accountability for discrimination to overt, intentional conduct
consigns equal access to education and other essential building blocks of citizenship for under-represented groups to the realm of illusion. Repetition and tolerance incorporate such acts into the repertoire of norms reinforcing white
supremacy. 142 There can be no basis for equality as long as the citizenry and
social institutions fail to confront and extinguish racial inequality however it
14 3
manifests.
Educational access for African Americans has changed considerably in the last
thirty plus years. 144 Statistics gathered on Blacks enrolling in college the fall after
high school indicate that from 1972 to 1996 the percentage of students enrolling
increased from 44.6 to 56 percent. 14 5 White student enrollment for the same period was 49.7 and 67.4 percent, respectively. 1 46 For the same time period college
graduation rates fluctuated. In 1971 Blacks were 11.5 percent of the youth age 2529 graduating from college. For the same time period, white youth constituted 22
percent of that age group graduating college. 1 4 7 By 1998, the rate of black gradu140
141
142
143

Flagg, supra note 135, at 979.
Id. at 987.
Id.
Id. at 991.

144 Gary Orfield and Dean Whitla, Diversity and Legal Education: Student Experiences in
Leading Law Schools, available at http://www.civilrightsproject.harvard.edu/research/lawmichigan/

lawsurvey.php.
145 Id.
146 Id.
147

Id.
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ation was 17.9 percent.' 48 White student graduation was 34 percent for that period. 1 49 For Blacks, law school enrollment increased from 1 percent in 1960 to 7.5
gaps between white and non-white students bepercent in 1995.150 Educational
15
gan to rise in the early 1990s. 1
Institutionalized racism as reflected in unequal access to education is self-replicating.1 52 Disrupting this life cycle and dismantling the systems providing lifesupport to white privilege involve a strategic broad-band approach. Institutions
productively engaged in destabilizing racial inequality rely on a variety of strategies involving the potential applicants and the institution. 153 These strategies
emerge from the belief that comprehensive planning, outreach, and attention to
supporting student development are essential to maintaining genuine equality of
access. 1 54 Equality of access involves more than an offer of admission. 155 Enrollment strategies must increase the opportunity for Blacks and other people of
color to access and graduate from universities and professional schools. They
must address student finances and the cost of education. The quality of student
life and the cultivation of competitive employment opportunities are essential to
perpetuating a balanced system of educational and life opportunity for nonwhites. Quality admission programs addressing these concerns have contributed
156
to the presence of racial minorities in colleges and universities nationwide.
Racial minorities continue to be under-represented in institutions of higher education and because of the erratic nature of1 57minority enrollment, matriculation,
and graduation, stronger effort is required.
This is exacerbated by the failure of the public interest legal community to
wage consistent, aggressive war on this important front. Because racism violates
every aspect of American life, strategic battle should be waged on several levels
throughout the public interest community. While benign rhetoric extolling the
value of a colorblind society is valiantly exhibited as proof of fellowship in a
distinctive club, optimal advantage has yet to be taken of the instrumentalities
and resources under the control and influence of the public interest community.
There is, at best, only tepid effort to weaken and purge policies and practices that
148 Orfield and Whitla, supra note 144.
149 Id.
150 Id.
151 Catherine L. Horn and Stella M. Flores, PercentPlans in College Admission: A Comparative
Analysis of Three States' Experiences, available at http://www.civilrightsproject.harvard.edu (last visited June 16, 2003).
152 Id.
153 Id.
154 Id.
155 Id.
156 Horn and Flores, supra note 151.
157 Id.
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afford unqualified privilege to whites.' 58 A more progressive routine requires a
functional analysis of how to achieve this end in varied settings. 1 59 That analysis
involves an exploration of values, attitudes, conduct, and speech.
The values, information and experiences organized as competent educations
do little to challenge and replace the basic tenet of a white privileged American
consciousness. White upper class bias permeates higher education. 160 While
Brown appeared to sound a victory for racial justice and the end to white privilege and supremacy, it did nothing to the real taproot of inequality and subordination, the "expectation of whites.' 16 1 By any other name, the heart of white
162
supremacy, e.g. white expectation, is alive and potent today.
White expectancy entails the belief that equality will have no effect on the
experience of whites at all. It precludes the consideration and recognition that the
appropriate incorporation of others, non-whites, fairly alters the participation or
access of whites. In this altered way of thinking, limitation on white access is
unconstitutional even if it results in a perspective, workforce, student body devoid of non-white influence. While the reality portrayed in the above characterization would be quickly rejected as an institutional or individual philosophy, one
has only to examine the objective reality to determine whether white expectancy
to dominate overwrites and perverts mission statements and policies that suggest
contrary orientation. The value and respect afforded non-white people, attitudes,
perspectives, and sensibilities are best reflected in the willingness to set-aside
friendship, personal comfort, and changes in the power dynamic to achieve and
experience balance.
From the very beginning of slavery in America, whites extolled the virtue of
freedom while denying Native Americans and then African slaves all semblances
of the American dream. As formal governance structure and philosophy evolved,
the dichotomy between the dream of America and the experience of non-whites
worsened. 163 The laws enforced race-based distinctions. The international agricultural trade of the South and new Southwest were inextricably linked to and
reliant on the existence of a slave work force.
Freedom that is the exercise of rights and guarantees promised in American
political rhetoric, were reserved strictly to people with white skin. Generations of
whites lived in a reality where the inferiority of non-whites was reinforced in all
aspects of daily life. Only during fleeting moments of necessity, threats of war,
158 Flagg, supra note 135, at 1016.
159 Id. at 1014.
160 Derek Bell, Race, Racism and American Law 550-51 (1992) cited in Powell & Spencer,
supra note 3, at 1266.
161 Powell & Spencer, supra note 3, at 1266.
162 Id.
163 Foner, supra note 13; Camarillo, supra note 15.
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did non-whites enjoy any semblance of rights or privilege.1 64 At those times, the

contradiction between the experiences of non-whites and whites interrupted, distorted an image of America that was essential to sustaining significant, national
political undertakings.
Because the exploration of America's problem with race had and continues to
have wide reaching economic, social, and political implications, no comprehen-

sive, systematic effort has been undertaken to address it. Few of the solutions
directed at racial inequality effected long term change in the fiber of the American experience for non-whites. Like a drug resistant virus, protections promised
to citizens through the Fourteenth Amendment, Reconstruction, The New Deal,
and certain Civil Rights enactments of the 1960s and 1970s all met and continue

to engender resistance. This is true regardless of the source of the initiative's
origins, e.g., private and benevolent
societies, legislative initiatives, and litigation
165
and resulting judicial decisions.

The sensibilities of judicial opinions like Croson1 6 6 and the language of Milliken 167 operate only to shield the dominant class and contain Blacks. 168 These
cases suggest that positive or objective outcomes require indifference to or denial
of the discrimination that persists. 169 That is, unconscious racism is undetected,
unexposed as a prevalent factor in unequal treatment. 170 For as long as that
anomaly is permitted to exist, unequal access will persist.

It is illogical to believe that racial equality can be achieved without deliberate
action to bring it about. Racial discrimination thrives in any environment tolerant
of the notion that Blacks and other under-represented groups are inferior, worthy
of subordinate status in society. It is almost noble and certainly necessary to

"save deficient racial minorities from themselves while protecting a more capable

white from the inequality they experience." 171 In short, if Blacks worked harder,
they would enjoy a better place in the society. 172 The dominant class is thus with164 Foner, supra note 13.
165 Id. The national Constitution enabled slavery. The slave population contributed to the electoral vote allocated to states with slave populations. Fugitive slaves were returned to their owners.
Large segments of the northern black population fled to Canada to elude capture and relocation into
slavery. Reconstruction lasted ten years.
166 City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).
167 Milliken v. Bradley, 433 U.S. 267 (1977).
168 Foner, supra note 13.
169 Id. Claims of reverse discrimination to secure employment or admissions consideration for
whites is an abuse of an equal access strategy designed for use by minorities. Insistence on the use of
standardized tests to identify students of color most likely to be successful in higher education further
ensures maintenance of the status quo, white privilege. Even among public interest advocates there is
an inability to accept that the inclusion of non-whites will result in the exclusion of whites if a limited
number of people can access a particular privilege.
170 Flagg, supra note 135, at 988.
171 Id.
172 Powell & Spencer, supra note 3, at 1287.
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out responsibility for the disparity and obligated to do nothing to resolve the
inequality. 173 The processes used to determine college attendance and the sup-

port afforded students to ensure college graduation are among the first factors
implicated.

After relentless pursuit of equality in education, whites are more likely to
graduate from high school, college, and graduate school than Blacks.' 74 Income
influences educational and other resources available to racial minorities. Educa-

tional preparation is thus affected. Admission policies rely primarily on test
scores and qualified minorities are excluded from undergraduate, graduate and
professional schools. 175 The cost of public education exceeds what some lowincome black families can pay for higher education. 1 76 In higher education, reliance on standardized test scores often disadvantages Blacks in the college admis-

sion process. 177 Finally, the availability of supportive educational environments
is fluctuating. Affirmative action programs and the existence of HBCUs in de jure
segregation states have come into question. 178 Educational environments that exclude, diminish, or marginalize non-whites are likely to experience difficulty at-

tracting and retaining non-white students. Supportive environments are
welcoming to people of color in objective terms. Physical presence, ease of accessing financial and other services, and inclusion in policymaking all underscore
commitment to diversity and equal educational access.
Given the pivotal role that educational access plays in distributing social and
economic justice, only a malingering mindset could support or reward willful si173 Powell & Spencer, supra note 3. at 1287.
174 Carl A. Auerbach, Is Government the Problem or the Solution? 33 SAN DIEGO L. REV. 495,
504 (1996).
175 Bok, supra note 17. Undergraduate, graduate, and law school statistics reflect a conspicuous absence of people of color and black men in particular.
176 THE JOURNAL OF BLACKS IN HIGHER EDUCATION, The Sudden Decline in the Nationwide
Number of Black Faculty availableat http://www.jbhe.comlnews views/35_- decliningblackfaculty.html.
In twenty-one states only 50% of the public colleges are affordable to low income students. In these
states' community colleges, less prestigious units within the state system have the most affordable
tuition. More complex university programs cost more and are beyond state resident reach financially.
In 14 states, less than 1/5 of the state college or universities are within the financial reach of low
income student even after they have borrowed $5,000. There are only five states where low-income
students can afford tuition at all state funded institutions of higher education. The income gap between whites and blacks continues to widen for lower income people.
177 Secrets of the SAT: Interview with Claude Steele, available at http://www.jbhe.com/
news_views/34_index.html. The gap between white and black scores on the SAT may result from
differences in access to schooling, differences in treatment within schools, differences in socio-economic status as associated with racial status.
178 Wendy Brown-Scott, Race Consciousness in Higher Education: Does "Sound Educational
Policy"Support the Continued Existence of Historically Black Colleges? 43 EMORY L.J. 1, 3 (1994).
The integration and concomitant social interaction achieved in the sixties and seventies has been
eroded by the relocation of whites to the suburbs and a line of conservative court decisions dismantling affirmative action in education.
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lence and inaction from public interest advocates purporting to facilitate equal
access. There are well-rehearsed justifications and protocols that document this
caliber of system failure. There is no intent to discriminate. 1 79 Hiring processes
end with a selection of the strongest candidate. Blacks and other racial minorities
are actively recruited, and the institution enjoys greater diversity than many other
organizations. The institution's unique staffing and public interest orientation are
hallmarks of meeting the very challenge that society has failed miserably to undertake. No selection should ever involve the color of the candidate's skin. 80
There is no diversity plan or written statement of institutional hiring goals.
There is no discussion of diversity and, to the extent that community members
raise concerns about diversity, there is neither the will nor forum in which to
pursue resolution of such concerns. Racism is a problem of the past. To the extent
that community members believe their experiences to be race tainted, future efforts will address those concerns. The roster of minorities who support the effort
is proof that discrimination does not flourish here. No one can prove that there is
discrimination here. There is nothing to do about it ...

next time. It won't hap-

pen again.
Silence and inaction are deliberate. Faculty and administrators interact in real
time. People vote to hire or recommend hiring. Individuals knowledgeable of the
institution's history abstain from any movement that would alter the status quo.
They evaluate faculty, student and staff reports of institutional hostility and determine that the concern is not sufficient, serious enough, advanced soon enough
to influence present decision-making. Individuals consult and withhold cooperation in the vain expectation of acquiring or maintaining political muscle within
existing paradigms. Where the stated mission embraces equal access, a choice for
personal comfort is most often a choice to protect white expectancy and dominance. White discretionary decision making, e.g., performance evaluation, hiring,
lending, servicing students reflects racial bias.1 81 Even if one could convincingly
argue that such incidents are unconscious, the outcome favoring or advantaging
whites speaks for itself. When combined with instances of electing personal or
group comfort over mission and institution building, stakeholders conspire to
protect the dominance of white values and a system of advantaging whites.
In living organisms, the absence of challenge or resistance leads to weakened
capacity. Without consistent effort, institutions develop neither the resources nor
the reputation for providing the nurturing, safe environment consistent with
equal educational access. Silence and inaction become even more dangerous
when regulatory schemes, accreditation standards and affirmative action case rulings are used as justifications for silence and inaction. The litmus test for un179

Flagg, supra note 135, at 968.
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THE UNIVERSITY OF THE DISTRICT OF COLUMBIA LAW REVIEW

masking the true character and accomplishment of an organization is whether its
conduct advantages whites and disadvantages, alienates, or oppresses non-whites.
In short, unless an organization accepts responsibility for its actions and implements a regime to correct its discriminatory conduct, it must accept its proper
position on the court of bona fide oppressors. Accepting responsibility to correct
injustice is an essential step toward implementing a level of institutional self-scrutiny and change.
African Americans and other people of color continue to be excluded from
college and university faculties. In 2002 Blacks were 3.6% of all full-time faculties
at the most well-respected American universities. This reflects an increase of onehalf a percentage point in six years. 182 Hiring faculty committed to diversity de183 While the
termines the success of hiring black and other racial minorities.
paucity of colored peoples in academia is typically explained with the retort
"there are too few qualified to pick from," there are sufficient numbers of qualified professionals of color to support considerably larger numbers in most disciplines at the undergraduate, graduate, and professional school levels.184 The
absence of Blacks and other people of color in decision making roles guarantees
that non-white voices remain distant from ensuring sensibilities are taking into
consideration in essential functions of the institution.
Disabling non-white stakeholders occurs in several ways. Accepting the colorblind approach to equal educational access ignores the failure of desegregation in
this country. 1 85 "'Whites in the leadership classes' pretend to support affirmative
action, but then claim to be unable to find enough qualified minorities, even
knowing that 'the qualifications they insist on are precisely the credentials and
skills that have long been denied people of color.' , 186 Declining minority enrollment and leveraging the influence of prominent organizations or individuals external to the institution are equally effective strategies to limit non-white
influence in public interest organizations.
Decreased minority student enrollment all but ensures a waning sensitivity to
the impact of race on the administration of justice. The brutality, injustice, and
inequity associated with race are facts of daily living for people of color. 187 Issues
182 THE JOURNAL OF BLACKS IN HIGHER EDUCATION: A JBHE Report Cardon the Progressof
Blacks on the Faculties of the Nation's Highest-Ranked Colleges and Universities, available at http://
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like race profiling, police abuse, and discrimination elude the attention of
whites. 188 The decreased presence of students of color lessens the probability
that classroom discussion and study consider the significance of race.189 By decreasing the number of minority students attending law school, the very nature of
an inquiry into justices changes. It is highly unlikely that a classroom discussion
or faculty committee deprived of minority participants or stakeholders will reflect
the perspective or concerns of under-represented groups. At best there can only
be a substitution of judgments or sensibilities, which may result in a less than
balanced treatment of subjects significant to under-represented communities. 190
On the other hand, it is equally efficient to silence people of color when forced to
tolerate them in institutions of higher education.
Finally, outside actors are encouraged to reinforce the silence or neutrality
sought by the libertarians. Most law schools seek the active participation and
support of alumni and distinguished members of the local bar who can enrich the
overall program by capital, scholarship, research endowment or contribution. Influential members of the local bar association may opine, question, encourage,
observe within the hearing and vision of university trustees and presidents.
B.

Cultivating Productive Environments for Students

Blacks have been disempowered in the governance of university systems, and
there continues to be little evidence that predominantly white schools will provide either the same degree of opportunity for non-white students, faculty, and
administrators or the environment free of racial animosity and intimidation found
in HBCUs.' 91 These setbacks or limitations serve to distort and erode the identity and vision critical to cultivating positive learning environments for non-white
student populations. 192 This tool of discrimination discourages accountability for
improving the plight of groups traditionally under-represented, and may in the
short-term reward the predator perpetrating the discriminatory action.' 93 The
same rationale given to justify race neutral admission has been used to justify the
merging of state institutions, extinguishing former HBCUs or calling into question the need for continued state funding to support a HBCU. 1 9 4 To date, Tenpear in disproportionately high concentration in poverty statistics and are under-represented in higher
education statistics including law and medical school enrollment and graduation. In short, women of
color enjoy a unique position of under-representation as compared to racial or gender minorities and
have advanced less dramatically in influence, power, and income than their white counterparts.
188 Bernida Reagan, The Impact of Cutbacks in Affirmative Action on Community Lawyering,
14 BERKELEY WOMEN'S L. J. 6, 10 (1999).
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nessee State University, an HBCU, has been merged with a historically white
college.' 95 Mississippi raised admission requirements at each of its three HBCUs,
and enrollment declined 9.9 percent at Alcorn State and 20.1 percent at Mississippi Valley State University. 196 Proposals offered by the state of Louisiana, if
implemented, would end African American governance of HBCUs in that
state.1 97
While there is no substitute for decisive thinking and action on this issue, many
of the institutions not yet the subject of litigation or court decree lack definitive
strategies to combat the prevailing wisdom of the court.1 98 Fearless appearing,
rhetorically committed soldiers from every group on the field hesitate or fail to
accomplish simple equal access goals, e.g., hiring minority faculty members to
maintain minority student enrollment. This phenomenon suggests acquiescence
in or internalization of the constraints imposed by anti-affirmative action initiatives as the framework for equal access and the commitment of too few to a
complex task. Social justice for non-whites occupies a priority incongruent with
resource allocation likely to produce consistent results. Indeed, achieving the
broad reach of public interest law has been accomplished by playing the ultimate
race card, tranquilizing political and ideological differences essential to combating injustice at its root. 199
To understand the economy of value-neutral public interest law, one need only
evaluate group and individual use of power and outcomes. The preservation of
non-white culture and the cultivation of non-white potential are actuated through
equal access to education. Equal access to education is only possible in tolerant,
nurturing environments where resources and curricula support these goals. If the
outcome preserves the status of historically advantaged groups or creates advantage for whites, there can be little ambiguity about the priority given to equalizing
or addressing civil rights concerns. While courts and public interest law advocates
may struggle with how best to structure and implement the system of an inventory of colorblind, value-neutral approaches are not reasonable alternatives.
These measures serve to do little more than repopulate the "old boy network"
with allegedly socially conscious "old boys and girls." The adversary has been
given legal authority to perpetuate the displacement or devaluing of racial minorities in favor of dominant culture and students.
"But the relation of the races, complicated by 'identity politics,' remains the
most important issue facing us. Every major domestic problem, poverty, welfare,
195
196
197
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crime, the decline of our cities, the deterioration of our public [educational system] - is bound up with race."20 0
In these currents, the survival of historically black institutions is likely to become as challenging as advancing other affirmative action strategies. In the name
of inclusion and in exchange for race-neutral programs of admission and hiring,
affirmative action is conscientiously undermined.2 °1 This phenomenon persists
despite the fact that significant data suggest that race-neutral approaches have
failed and continue to fail at providing African Americans access to higher edu20 2
cation and the legal profession in significant numbers.
In fact, a considerable number of African American professionals continue to
secure some or all of their college and postgraduate education in Historically
Black Colleges or Universities.20 3 While this serves as a testament to the value of
such institutions in the American educational system, it also demonstrates in
fairly graphic terms that America is still a very racially divided society. Approximately 12% of the American population is African American. African Americans continue to be approximately 3% of the lawyers licensed to practice law in
America, which is less than 10% of the population admitted to and graduating
from law schools. 2°
A true value-neutral remedy would not result in oppression, discrimination, or
a perversion of mission. If a value-neutral approach is ever to be an appropriate
strategy in resolving civil rights concerns, racial minorities should not be undermined or displaced by operation of the methodology. The judgment, influence,
and identity of racial minorities should be as highly esteemed and protected as
that of whites. In short, the protection of individual rights and economic freedom
should not result in racial domination of a disenfranchised group or the perpetuation of marginal access to justice for historically victimized groups. In the best
case scenario, claims of reverse discrimination used to advance otherwise unlikely
non-minority interests would become a less acceptable way for non-minorities to
gain social or economic advantage.
While the courts and other proponents of race neutral admissions and hiring in
higher education insist that there can never be equal access to same quality education or employment unless there is nothing that distinguishes any candidates,
one from the other, statistical data from law schools affected by legislation and
litigation directed at halting affirmative action reflect awe-inspiring declines in
the number of admission offers extended to candidates of color and palpable
reluctance on the part of candidates of color to seek admission and accept offers
200
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of admission.2 °5 As early as 1990, black enrollment in medical schools chartered
by the state of California was in decline. 20 6 During the first year of the Regents'
ban on race sensitive admission processing, applications plummeted. Black enrollment at the University of California at Los Angeles dropped from 11% to
6.5%.207 Enrollment statistics for 2002 reflect 10.2% enrollment of black students. Experience at other campuses was less reassuring. In 1994, black enrollment at the San Francisco campus reflected a black medical student enrollment
of 8.4%. In 1999 and 2002 black student enrollment fell to 7.6% and 6%, respectively.20 8 At the San Diego campus, prior to the ban on affirmative action, 4% of
the medical student population was black. Within two years there was a 93%
decline in black enrollment. In 2002 less than 1% of the medical students enrolled
was black (one student).20 9 The University of California's implementation of Proposition 209 at Boalt Hall generated a forty-six percent decrease in law school
2 10
minority enrollment.
Standardized test scores driven admission, as previously indicated, often excludes qualified minorities capable of success in the undergraduate, graduate or
law school program they seek to enter, given the opportunity. 211 Extensive study
suggests that "experiences tied to one's racial and ethnic identity can artificially
depress standardized test performance.' 2 12 While the tests are reputed to measure aptitude, the inability of the tests to evaluate and determine the import of
experience limits the tests to determining test-taking aptitude. 2 13 American
higher education does not evaluate achievement. While achievement, the measure of how much a person has learned, is a better predictor of success in higher
education, American institutions persist in using aptitude tests to make admis214
sions decisions.
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The ability to serve an increasingly diverse society is compromised by the failure to train students of color.21 5 Comprehension of the issues, norms, injuries,
and remedies available in our system of laws is best achieved through study that
considers the varied perspectives of the constituent groups. 21 6 The training of
lawyers should occur in an environment which fosters such inquiry and supports
the acquisition of the skills and knowledge needed to service an increasingly complex, technology charged economy.
In other words, the goal of improved access to higher education for Blacks has
been altered or has been neutralized. Access for a broader range of citizens was
exchanged, deemed constitutionally permissible, to ensure access for a smaller,
homogeneous group. Completely detached from a morally directed purpose, basic access for Blacks seeking education has been undermined without regard to
the cost that society will pay. This political maneuvering feeds disenchantment
with the legal system and so-called notions of justice. Under such circumstances,
access may result in little more than distrust and alienation. Though a better remedy was available, the court selected a solution less offensive to the larger white
political body. It did so pushing the healthier, more complete solution out of
reach. 2 17 "What's worse, these wolves may well appear in sheep's clothing as
proponents of the good, but only so long as it is politically expedient. .

may often be our allies, but they can never be our friends.

2 18

.

. They

And this is the worst of the worst: There may be no telltale hint of insincerity about them; they may deceive themselves as thoroughly as they deceive
others.... Such a person simply becomes whatever is most advantageous at
any particular time to be, automatically adopting the prevalent political colors with all the camouflaging skill of a chameleon. You can only know them
for what they are after they have betrayed you usually by their insistence
that their treachery was really for some higher cause, or your own good.2 19
Referring to the constitution or applying its provisions for a race-neutral outcome is inconsistent with the reality of American society and political life. 220 Divided by race since conception, life, culture opinions, and consciousness in
215 See, e.g., Brief of 13,922 Current Law Students at Accredited American Law Schools as
Amici Curiae in Support of Respondents, 2003 WL 554404 (amicus brief in Grutterv. Bollinger, 123 S.
Ct. 617 (February 18, 2003)).
216 See Marjorie Schultz, Boalt Hall in a Post-Affirmative Action Era, 13 BERKELEY WOMEN'S
L. J. 1 (1998), cited in Reagan, supra note 188, at 8.
217 See Rob Atkinson, HistoricalPerspectiveson Pro Bono Lawyering: A Socio-democraticCritique of Pro Bono Publico Representation of The Poor: The Good as the Enemy of the Enemy of the
Best, 9 AM. U. J. GENDER Soc. POL'Y & L. 129, 132 (2001).
218 Id. at 137.
219 Id. at 137-38.
220 Darlene C. Goring, Private Problems Public Solution: Affirmative Action in the 21st Century, 33 AKRON L. REV. 209, 287-88 (2000).
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America are dominated and obscured by race. 221 This distortion has compromised the ability of conservative and liberal jurists to distinguish between institutions refusing to educate African Americans and those that educated Blacks
willingly when no other institutions would.222 The manipulation of reality that
permits jurists, legal academicians, and other advocates to equate de jure segregation with claims like reverse discrimination prevents the effective use of raceconscious remedies to address racial inequality in education.22 3 Unchallenged,
the distortion enables conduct and outcomes consistent with racial oppression.
In law school settings, this strain of neutrality and silence manifests around
hiring processes, tenure and promotion action, and the policy considerations that
influence admission criteria. Admission and employment actions are deliberate
with quantifiable consequences. Enrollment influences faculty size. Failure to enhance faculty diversity constrains institutional ability to support a diverse student
body effectively for a period of years. While traditional institutions engage in
preserving the status quo under the guise of preserving institutional integrity, the
so-called public interest organization betrays its mission and the public good with
each transgression. Diminished or static non-white enrollment evidences a tepid
commitment to diversity or hostility to non-whites. To the extent faculty equate
the presence of whites with the academic strength of an entering class, the increased presence of non-white students would be resisted. The expectation that
non-whites perform marginally is consistent with the inability to see how a matter
can end well unless whites direct the enterprise, and consistent, as well, with the
imperative that whites earn more and be protected within the system.
Whether reflected in indifference to the role of minority faculty, the value of
different voices, or the discourse on pedagogy supporting the competent training
of the 21st century lawyer, the failure of a public interest institution to cultivate
an environment conducive to supporting the professional and educational needs
of a diverse student body is not casual or unintended. The misuse of employment
opportunities, tenure and promotion standards and a palpable disrespect for nonwhite students and staff all result in public interest institutions being as ineffective at providing meaningful educational access to minorities as traditional
institutions.
Hiding behind the specter of Supreme Court decisions initiating the dismantling of affirmative action in higher education,2 24 public interest actors have retreated to race neutral sanctuaries with immunity. Threatening reverse
discrimination or manipulating the neutrality of people of color, each presents
the institution with a choice that avoids an objective good. Either tactic serves as
221
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a value-neutral tool to disrupt and dismantle an environment capable of appropriately supporting the education of people of color. To the extent that stakeholders employ such devices for personal gain the actor, a millennium wolf in sheep's
clothing, is in a position to level considerable violence against the institution.
Statistics from a study conducted by the American Bar Association (ABA)
and the National Bar Association (NBA) demonstrate how race alters perception
among trained professionals. 22 5 When queried about injustice and race, two
thirds of the black lawyers reported observing racial bias in the justice system in
the previous three years.22 6 Ninety-two percent of the black lawyers said that the
justice system reflected the same or more racial bias reflected in other sectors of
society.22 7 Fifty percent of the white attorneys surveyed reported believing that
the justice system was less biased than the rest of society. 2 8 More than eighty
229
percent of the white lawyers reported observing no bias in the justice system.

If this survey is representative of white professionals in general, a broader
worldview of justice is less likely to prevail where minority enrollment
declines.23 °

Insisting on the use of standardized tests in admission programs will ensure
resegregation.2 3 1 It is reliance on the single form of intelligence measurement
proven to disadvantage Blacks and other people of color. 232 To the extent that
administrators or decision makers discourage the use of other intelligence measures, the institution will enroll fewer students of color. 2 3 3 Experiential intelligence reflects the ability to be creative and adaptive. 234 Contextual intelligence is
the ability to understand and negotiate a system to one's advantage. 23 5 Measuring these forms of intelligence requires time intensive techniques, e.g., questionnaires, interviews, and portfolios.23 6 While mission may verbalize commitment to
225 See Terry Carter, DividedJustice, NBA MAG., Jan.-Feb. 1999, at 16, cited in Reagan, supra
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232 See Robert L. Linn, Test Bias and the Prediction of Gradesin Law School, 27 J. LEGAL ED.
293, 294 (1995); David M. White, Culturally Biased Testing and Predictive Invalidity: Putting Them on
the Record, 14 Harv. C.R.-C.L. L. REV. 89, 108-14 (1979), cited in Powell & Spencer, supra note 3 at
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at 1, 4, cited in Powell & Spencer, supra note 3, at 1289 (describing Robert Sternberg's arguments for
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training under-represented groups, if there is no formal plan to advance diversity
in an organization, it is unlikely that diversity will be achieved.
C.

Silence of the Lambs:... And What of Minority Faculty?

Faculty share some responsibility as willing or indifferent accomplices in the
effort to disable non-white stakeholders. Faculty statistics, nationwide, indicate
that people of color are most frequently untenured and under-represented. To
the extent that people of color occupy untenured positions, their exclusion from
decision making and major governance policy making activity ensures decision
making that favors the status quo or continued white dominance. Thus, the presence of junior minority faculty may be of little consequence to hiring, client service, and student recruitment and admission. Such manipulation violates the very
tenets of justice public interest lawyers once claimed to pursue.23 7
On the other hand, vocal faculty members in public interest organizations who
challenge the established order are vilified as rogue or difficult. Their questions
are improper because of tone or content. Efforts to secure accountability or consistency become occasions for civility counseling. When labeling is unsuccessful,
isolation becomes the preferred strategy. 238 Hiring priorities are squandered as
opportunities to reward loyalty or bring aging friends in from the cold. This approach is pursued at the expense of addressing curriculum needs, displacing people of color holding non-tenure track positions, ensuring the disproportionate
under-representation of people of color on the faculty and in the student body.
There are times, however, when silence is self-imposed. It is uncomfortable to
be the sole voice raising race related concerns. 239 Engaging in safer conversation
is a welcomed opportunity at times. People of color may actively cooperate in
the institution's hostility toward increasing faculty diversity by withholding their
support. As the only one or most senior person of color, a minority faculty member may oppose or fail to exercise their influence to the benefit of junior or new
faculty candidates. Silence reinforced by years of exposure to rabid racism and
failure to motivate and enable two or three other people of color to assume simipredictable responses that perpetuate
lar position within the institution are24both
0
a toxic, racially hostile environment.
Influences outside of the academy can be utilized to undermine diversity.
Alumni support, accreditation standards and influential members of the legal
237 Pamela J. Smith, Forging Our Identity: Transformative Resistance in the Areas of Work,
Class, and the Law: The Tyrannies of Silence of the Untenured Professors of Color, 33 U.C. DAVIS L.
REV. 1105 (2000).
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community can be positioned to encourage outcomes that undermine diversity.
In the name of survival imperatives, e.g., maintaining American Bar Association
(ABA) accreditation standing and stabilization, accreditation standards can be
utilized to justify the gradual but determined recruitment of a different student
population. In the instance where the enrollment of racial minorities drops, the
smaller minority population may find itself isolated, alienated in an environment
that once was supportive. Changing student profiles, heightened hostility toward
non-conforming minorities, and decreased employment opportunity for minorities in non-clerical positions may all be symptomatic of an unspoken but determined effort to restrict the presence of non-whites.
MILLENNIUM CHALLENGE: RECLAIMING THE MISSION AND RELOCATING

IV.

THE WOLF

A.

The Role of Mission

Vision is central to life and living. Without a vision there can be no life or
direction.24 1 The millennium public interest advocate must be a part of preserving the vision and communicating it clearly to each generation of advocates encountered. Vision serves as both motivation for the work and the standard by
which all conduct or performance is judged. Authority must be transferred from
those who would override or derail the vision to those who would perform the
daily tasks associated with keeping America free for everyone. The rhetoric of
equality must be transformed into energy that fuels day-to-day living for all people throughout this country. The functioning of institutions positioned to influence the core of American life must reflect the commitment and consciousness
resulting from careful consideration of the desired outcomes and the effort required to achieve those ends. There must be a detailed plan, describing how the
organization will progress.
Institutions that lack formal plans and strategies to diversify the work force
and student body are destined to retain the dominant class demographics. There
is neither an expectation nor the capacity to determine accountability or progression toward diversity. "Wolves" bound politically in the past to at least the rhetoric of equality and cautious maneuvering may proceed boldly to overlook
diversity considerations in hiring, institutional development, and in student recruitment. Senior management staff or committees are gatekeepers protecting
the quest for "neutrality." To the extent that there is the successful suppression of
all discourse except that needed to bring about the desired "neutral" end, institutional health is compromised in several ways.
There are telltale signs when institutional rhetoric has intoxicated or seduced
its proponents. People of color continue to be the individuals afforded the lower
241
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and more vulnerable status in the institution. The stature and influence of whites
is directed toward maintaining a racially exclusive and oppressive enterprise. A
culture of institutional dishonesty and racial hostility evolves. Quiet encourages
and enables the continuation of unjust treatment, 24 2 and all but guarantees a
243
worsening of the environment.
The genius of our black foremothers and forefathers was to create powerful
buffers to ward off the nihilistic threat, to equip black folk with cultural
armor to beat back the demons of hopelessness, meaninglessness and lovelessness. These buffers consisted of cultural structures of meaning and feeling that created and sustained communities; this armor constituted ways of
life and struggle that embodied values of service and sacrifice, love and
care, discipline and excellence. In other words, traditions for black surviving
and thriving under usually adverse New World conditions were major barriers against the nihilistic threat. These traditions consist primarily of black
religion and civic institutions that sustained familial and community net244
works of support.
The majority of historically Black colleges combine their educational mission
with these traditions. 245 Michelle Jacobs says, "Societal values, attitudes, and
stereotypic beliefs dominate our thinking about the poor." 246 This holds true for
our beliefs about under-represented groups, as well. While history and other data
would indicate that people from the dominant culture and non-white groups
share common values, goals, and aspirations, people cling relentlessly to the myth
that the under-represented have caused their own undesirable circumstance or
status in life. 247 We categorize people as deserving and undeserving. 248 Notions
about group worthiness contribute to the system of norms that organize and direct daily interaction and life in general.24 9
Similarly, prejudice is based on group belief that the in group and out group
hold different beliefs.25 ° In American society the out group is often one of several racial minorities, the poor, or other disenfranchised group. The under-repre242
243
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the dominant group believes it would be disadvantaged by a change in the social
order that rendered the out group equal. 4

B.

Preserving HBCUs

Unfortunately, courts look to the percentage of minority students enrolled in
5
white institutions to determine whether there is equal educational opportunity.
As to publicly funded HBCUs, courts have required de jure segregation states to
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This approach to desegregation punishes the victim and reflects the "subtle, not
so subtle" tendency to define and devalue culture, institutions, and people who
are not white.2 5 1 "[This] devaluation ... grows out of our images of society and
the way those images catalogue people. The catalogue need never be taught...
They act as mental standards against which information about Blacks is evaluated: that which fits these images we accept; that which contradicts them we suspect." Thus, the desegregation remedy imposed on de jure segregation states
failed to consider whether closure, merger, or significantly increased white enrolment operate to erode educational opportunity for Blacks and other under-represented groups or benefit them.2 59
Institutions typically replicate the existing culture, faculty and student profile.
High prestige institutions focus on admission scores, undergraduate grade point
averages, the prestige and social status of the student applicant family and educa251 See Jack Katz, Caste, Class, and Counsel for the Poor, 1985 AM. B. FOUND. RES. J. 255;
Jacobs, supra note 90, at 298-99 (discussing how to narrow the psychological distance between lawyers
or law students and their poor clients).
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259 Ware, supra note 36, at 678.
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tional preparation. 260 Faculty investment in students, mentoring and assistantships, and recommendations for faculty appointment are determined by these
same factors. Thus, the next generation of faculty is cultivated. The old boy network is relied upon to identify faculty candidates.26 1 Candidates routinely meet
informal and formal institutional cultural and credential profiles, thus ensuring
the traditions, culture, and prestige stature of the institution,26 2 and the same
profiles reflected in earlier generations. Such faculty hiring processes are inherently discriminatory. People of color are conspicuously absent from the prestigious groupings. Students of color do not graduate from prestige institutions in
large numbers or enjoy the other informal and formal grooming essential to
favorable consideration in the faculty hiring process.
While the greater number of non-white students attends lower prestige institutions, the student selection and faculty hiring processes at lower prestige institutions parrot the patterns of the prestige institutions.26 3 Lower prestige
institutions aspire to improve their prestige standing.2 64 Students of color continue to populate institutions, but the affirmative pursuit of and competition for
higher prestige students necessitates the promotion of an image and values that
exclude and devalue people of color thereby limiting the range of educational
265
opportunity available for non-whites.
With respect to equal opportunity in higher education, we still have something: the power of the law, coupled with the strength of morality, practicality, good judgment, and common sense. It is imperative that we understand
"what we've got," and use it to get what we still need in this nation's long
struggle for racial equality and justice. That includes the possibility of racebased measures necessary to ensure access and an opportunity to succeed
for qualified individual who seek only to complete and excel on a level playing field.2 66
To the extent that leadership can remain focused on the objective factors influencing equal access for groups traditionally disadvantaged by race, institutional
energy is directed appropriately toward resolving America's racial conflict. On
the other hand, leadership sufficiently enamored with self promotion or recasting
the struggle for access to equal opportunity in race neutral terms may accomplish
little more than perpetuating the problem.
260 Edgar Epps, Affirmative Action in the Classroom: Affirmative Action and Minority Access
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Simply put, resources are efficiently deployed when the institutional environment retains a favorable community reputation, a faculty committed to nurturing
and developing eager minds, experienced administrators and influential
alumni. 26 7 The efficacy of the educational opportunity is reflected in the overall
experience available to matriculating students. Intellectual gains should be high
and accompanied by heightened cultural awareness, positive psychological ad68
justment, and commitment to excellence.2 Statistical analysis of student experience at HBCUs identify these factors as the objective differences which
distinguish these institutions as quality educational programs. HBCUs have
been singularly successful in providing quality education to African-Americans.
Those committed to providing access to quality education for non-whites have
only to accept and adopt the wisdom and supportive character reflected in
HBCUs to avoid less favorable outcomes.
C. Relocating the Predator
It is important to isolate the oppressor from those oppressed. Limit the power
or discretion that the oppressor has over determining the learning environment.
To the extent that there is a belief that Blacks are inadequate or less knowledgeable than whites about black institutions and people, the learning environment is
hostile and likely to perpetuate the subservience of all non-dominant group personnel and students. Someone who does not share these specifics of a culture
remains an outsider, no matter how astute a student or how innocent their intentions.269 Non-dominant group members are likely to engage those outside of
their group in a marginal way. The "wolf" believes that the student is inadequate.
The relationship between the wolf and the student is open to subservience or
permitting the student to be viewed and treated as a freeloader, unwelcome and
less qualified.27 °
In graduate and professional schools, the absence of minority faculty is credible informal indicia of questionable institutional commitment to equal opportu2 71
This conclusion is based on or easily
nity for minorities in higher education.
adopted in light of research that identifies the presence of minority faculty as the
"most persistent, statistically significant predictor of enrollment and graduation
' 272
Failure to recruit,
of African American graduate and professional students.
employ, and promote to tenure a critical mass of minority faculty is closely associated with the inability or unwillingness to expend the energy and resources
267 Frank Adams Jr., Why Brown v. Board of Education and Affinnative Action Can Save Historically Black Colleges and Universities, 47 ALA. L. REV. 481, 496 (1996).
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needed to recruit, retain, and graduate significant numbers of minority
27 3
students.
The failure to educate Blacks and other under-represented groups has and will
continue to cost America generations.27 4 Education is essential to "meaningful
participation in the economic and political life of [any] society. ,275 Intelligence
open to training is a valuable asset. 276 Failure to cultivate that resource deprives
society of talent and advancement potential.2 77 The magnitude of the loss is more
apparent when focused on the minority and other under-represented populations
excluded from our educational system. 278 U.S. Department of Education reports
indicate that only 28.6% of the best and brightest Blacks enroll in college. 27 9
Over 60% of the Blacks and Latinos who enroll in four year colleges will not
complete the baccalaureate in six years. Lower graduation rates translate into
under-employment. 280 There is also limited entry into teaching, law, medicine,
and other professions. 28 1 Inferior education during years K-12, inadequate financial aid to support college costs, and the failure of colleges to provide academic
and social support for matriculating students, all contribute to the gap in latino
and black student college completion.2 82
A race neutral approach to ending segregation is exacerbating the divide of
the country into white and non-white consciousness or perspective.28 3 Recent
court decisions have sanctioned the unequal treatment of Blacks and other racial
minorities by eliminating the requirement that universities, employers, and government agencies consider race in activities where minorities were previously excluded or unequally treated. The absence of rules and guidelines in the past had
subjected minorities to unequal treatment. Courts have removed the rules and
given partial to full exemption from court oversight for past discrimination where
de jure states have demonstrated good faith compliance with court decrees for a
reasonable period of time.284
Participation, association, and membership epitomize a significant benefit of
American citizenship. 285 The experience of Blacks and other racial minorities in
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America is one of exclusion.2 86 The anticipated resegregation of schools and the
work place only serves to aggravate a deep and poorly healing wound.28 7 The
very bond forging community is put at risk.2 88 Suspicion, fear, and misunderstanding permeated the interactions between whites and Blacks during the early
days of integration. 289 Educational institutions afforded comfortable environments and educated professionals to support the early socialization efforts. 290 In
a global society, the capacity to engage people from different cultures is essential.2 91 The weakening of that capacity in American society would be devastating,
given the current world status.
To the extent that the court tolerates or excuses discrimination, it sanctions
lawlessness. De jure decrees, special admission programs and set asides in government contracting provided offending states and institutions with much needed
standards and boundaries. These fences constrained and discouraged unequal
treatment or at the bare minimum increased the cost of such intrigue. The court's
demonstrated indifference to America's continuing struggle with race, and the
real life consequences of that failed effort have left minorities defenseless. 292 Opponents of fairness and equality circle boldly, like wolves before a kill. Then one
vacancy at time, these opponents of fairness and equality consume the limited
opportunities to become more diverse by justifying and supporting hiring selections that delay and prevent change in the complexion or community composition. The community remains closed to different people and ideas.
Finally, the refusal of the court to uphold the protection promised in the constitution and amendments wounds the faith of its people in democracy. 293 The
legal system should work for everyone. 294 When the system does not work for
everyone, confidence in the legal system diminishes. 295 We see that denied or
decreased access to education results in decreased employment opportunity.
Blacks faced economic difficulty at the height of de jure segregation. While affirmative action and civil rights advances of the sixties resulted in improved employment potential for African Americans, the retrenchment of the eighties, and
nineties now reflects an ever-widening gap between under employment and those
at the lower and middles ranges of the income scale.
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There must be a paradigm shift towards balancing rights for the disenfranchised and under-represented and away from those who are disproportionately privileged throughout the social order. Public interest lawyers have to do a
better job of identifying the real client.29 6 Objective notions of public good must
replace personal ego and comfortable notions of equality for some. 297 The remedies pursued must protect those at risk and not perpetuate privilege for the perpetrators of inequality or those who have benefited from wrongdoing. Public
interest advocates must also forge new alliances. 298 The Court has assumed that
race neutral remedies would ensure equal access to education and employment
for minorities without empirical data to confirm it. 299 Public interest advocates
must acquire new knowledge about the people they profess to serve and develop
new approaches to supporting them. Equality is something significantly different
from thinking for the under-represented and substituting white impressions for
the voice of the under-represented. A fresh introduction to the client and the
challenge to support equality should open the door to 300
information needed to
more effectively engage opponents of affirmative action.
Beliefs and rhetoric must be supported by consistent appropriate action. Discrimination is the culmination of numerous transactions over a broad range of
ordinary daily occurrences. Preserving equal opportunity requires the same dayto-day investment. The barriers resulting from business practice and daily custom
or habit will only be dismantled through rigorous, unrelenting effort to observe a
different standard and intolerance for nonconforming behavior. 30 1 Even our
champions, whether giving cover to integrity challenged leaders or creating a gentler kinder group of old boys and girls, must be held accountable for diverting
from the path of improved access.
In the law school context, solutions include having the long postponed conversation about race.30 2 The conversation must include all law school constituencies
and support assessment of the institution's strengths and weaknesses. To the extent that the institution has no plan to support diversity, such a plan should be
developed and implemented. The plan must provide opportunity and inculcate
respect and honesty in communication as institutional values. Institutions
charged with serving under-represented institutions face higher standards of responsibility to shed the pretext of respectability and begin the long postponed
adjustment of priority and process needed to resume mission driven
administration.
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Faculty and administrative leadership must be purged of any conflict with and
contempt for the unambiguous pursuit of and execution of the rules and systems
needed to protect the mission. While emotional acceptance or affection cannot be
legislated, standards can be set and constraining the use of discretion to advantage whites can be legislated. The opportunity to experience and thrive in a pluralistic environment will produce its own dividends. Administrators and faculty
alike must be relieved of the notions that the potential, value, or learning capacity of a student or colleague is in any way related to the degree of whiteness.
Curriculum, class discussions, and teaching techniques must reflect understanding
of divergent learning styles and life experiences that distinguish communities of
interest and problem solving strategies.3 °3 While this academic endeavor must be
rigorous and integrity bound, fledgling lawyers must acquire a degree of interpersonal and intergroup skill that is often wanting between their mentors and teachers. In the same way that leadership is vigilant to exclude overt bigotry, subtle
but equally damaging forms of caste building must be relentlessly uprooted and
abandoned. Institutional culture must be opened to permit the cultivation, enrichment, and fumigation necessary to sustain a richer, diverse environment. It is
as easy to unify around meeting institutional goals advancing non-white access as
it is to close ranks to privilege a white friend.
Plan implementation and progress should be monitored by boards or committees of stakeholders external to the day-to-day operation of the enterprise.
Alumni, client and larger community members should be reflected among committee membership. University governing boards or systems have an equally important role to play. While the independence or relative autonomy of
professional schools may be leveled in a defensive posture, it is critical that the
full force of university authority be utilized to ensure intended beneficiaries access to education on every level of the university. It is possible to provide access
without violating accreditation standards. In fact, the university is obligated to
acquire a sufficiently independent understanding of accreditation standards. Officials must be able to evaluate and defend admission and hiring policy consistent
with the mission and identity. Absent such readiness the university and law
school are susceptible to the manipulation of accreditation standards to legitimate formal abdication of mission and identity. Advancing diversity in any organization is time intensive, delicate work. Given the resistance of the academy and
its complicity in jeopardizing access to education for racial minorities, no component of the system should be exempt from careful review and adjustment. Additional resources will be required and accountability throughout the educational
enterprise must become the rule and not the exception.
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Finally, the law school must determine how best to meet the academic and
social support needs of a diverse student body. 304 This will necessitate reviewing
the curriculum and teaching strategies to determine whether adjustments in pacing, sequencing or teaching style are indicated.3 °5 Blind acceptance of traditional
approaches and standards ensure that the people who negotiate traditional systems successfully will continue to do so. The 21st century offers law faculty and
administrators a wonderful opportunity to expand pedagogy beyond tradition
while cultivating heretofore marginally accessed potential. There are also quality
and quantity of students' extra-class experience with faculty, administrators and
other relevant professionals.30 6 While changes may proceed over time, the vat of
excuses has been thoroughly drained. The global market and social reality suggest a dwindling tolerance for past inaction. Establishing a nurturing, positive
learning environment to meet the modern challenge of law study free of racial
bias is a good first step toward improving educational opportunity for people of
30 7

color.
V.

CONCLUSION

Educational opportunity is a staple of American freedom that has long eluded
the courageous, persistent efforts of African Americans. While lawyers serving in
the loosely knit collective known as public interest law have continued to work as
co-laborers in pursuit of equal access to educational opportunity for Blacks and
other people of color, the close of the twentieth century witnessed a loss or confusion of mission that has stunted progress in educational access for people of
color. Clad in the mantle of court sanctioned race neutral desegregation remedies, white expectation for dominance has succeeded in containing access to educational opportunity. African Americans and other people of color, the intended
beneficiaries of the civil rights struggle continue to encounter barriers to education and employment. Non-white students are subject to admission processes biased in favor of those educated in white upper class systems. The range of
educational opportunities available to these students is threatened by current desegregation decisions requiring race neutral admission and administrative
policies.
Admission to historically white institutions is available, but these learning environments continue to reflect racial hostility and tension. The efforts to eliminate racial identifiable institutions in de jure segregation states have resulted in
the loss of black governance in HBCUs and closure and merger with historically
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305 Id.
306 Id. at 94.
307 Margalynee Armstrong, Women of Color in the Law: The Duality of Transformation, 31
U.S.F. L. REV. 967, 970-71 (1997); Claude M. Steele, Race and the Schooling of Black Americans,
92.04Atlanticonline 1, 15-17, available at http://www.theatlantic.com/politics/race/steele.htm.

MILLENNIUM SHOWDOWN FOR PUBLIC INTEREST LAW

white institutions. In states where there is neither de jure decree nor private litigation to dismantle affirmative action initiatives, public interest advocates are
positioned to conduct research, initiate legislation or other strategies to comply
with current Supreme Court determinations while preserving equal access to educational opportunity for Blacks and other people of color. While the opportunity
for progressive lawyering is great, the considerable talent and will of the "public
interest community" has yet to be activated effectively to protect equal access to
education against the tide of contrary legal and social pressure.
The "public interest community" must author and support preemptive strategies that define and operationalize the constitutionally sound administration of
education and other portals controlling access to the American dream. This exercise in progressive lawyering must provide the courts, educators, practicing attorneys and the general population with improved intelligence on the nature of
discrimination, and a work plan that cultivates equal access in every stratum of
American society. The historical victims of racial discrimination must benefit
from this support.
Trustees of the nation's human wealth, educators, university presidents and
governing officials, alumni, and legislators must work with progressive lawyers to
resume control of the precious unique resources that have provided educational
access to racial minorities traditionally. They must preserve the legacy of these
institutions, ensuring opportunities for education, leadership training and community development. Toward that end, they must reinstate the boundaries violated by "wolves" and return them to ecologically appropriate surroundings
outside the gate. The day-to-day operation of universities and colleges, graduate
and professional education programs must be entrusted to principled leadership
willing and able to pioneer diversity and change. That work will include employment of larger numbers of minority faculty members; establishing and supporting
an office of minority affairs; developing and supporting a systematic affirmative
action program; supporting minority students and their organizations by involving these organizations in decision making associated with minority recruitment;
and providing retention and support services. 30 8 Support must be evident in the
communication and conduct of high level administrators throughout the institution, e.g., the university president, law school dean, and all mid-level managers.30 9
Faculty composition must reflect the talent and sensibilities needed to engage
and harvest the potential of a racially diverse student body. Equally important is
a commitment to revitalize the curriculum, pedagogy, and faculty relations. 310
Open, thoughtful consideration of the breadth of information covered, teaching
methodology, and strategies for heightening levels of student achievement are
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essential to maintaining a competitive academic program and accomplished
alumni. 3 11 Faculty must also focus attention on cultivating and sustaining a positive academic environment. 3 12 They must take every opportunity and make every
effort to ensure that minority faculty and students enjoy racism free study and
work spaces. 313 Fairness and respect must characterize personal interactions in
the classroom, meeting rooms, and hallways. 314 Heightened faculty awareness of
and capacity to be open minded and constructive in exchanges with colleagues
and students alike must become first nature in places where there has been no
collaborative consideration or effort. 3 15 It is also important that faculty acknowledge and facilitate minority faculty contribution to institutional development.
Students, alumni, legislators and community advisors serve as keepers of the
flame or sentries on the wall. Their experience will chronicle the effectiveness of
the institution's plan and operation. Their input also ensures real world perspective on the institution's contribution to equal educational access.
The survival of HBCUs is essential to preserving access to educational opportunity and the continuity of cultural heritage for Blacks and other people of color.
HBCUs have struggled with this challenge for a century. Under-funded and
under-valued, these institutions continue to serve a significant role in providing
educational opportunity to racial minorities. While support has been available
from organizations and individuals working in the public interest, that commitment must be renewed in terms that support the mission and its constituencies
without overwriting or perverting the mission or the capacity to achieve it. The
law must be used to accomplish something greater than displacing intended bene31 6
A broader segficiaries of the struggle for equality or individual advancement.
ment of the public interest legal community must relinquish the rhetoric and
sanctuary of race neutral politics and commit considerable effort to regularizing
equal educational access for racial minorities. Finding the balance between the
serving individual client needs challenges a lawyer to resolve the
public good and3 17
fairly.
dilemma
It is important to teach and operate educational organizations consistent with
the goals and realities of the constituent communities we purport to serve. The
definition of objectives, acceptable outcomes and progress influence the very nature of what future generations will know of justice and well-being. When the
mist evaporates and the violins cease to weep, have the capacity and confidences
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of disenfranchised segments of the community been established or restored? Or
has the next generation of lawyers simply learned to seduce, anesthetize, and
incapacitate active pursuit of justice and equal access to it?
The answers to these questions hold special significance for educational institutions. As architects and facilitators of the next generation of leadership and
lawyers, universities and professional training schools have the opportunity to
study and test alternatives to the current wisdom directed at resolving persistent
social and other ills. Once removed from the sordid fray of daily battle in the
streets, time and the controls are needed to secure the best results efficiently. As
the dust settles from the closing age, the millennium affords an opportunity to
identify the lapses, and take decisive action.

