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A TALE OF TWO CITIES: LESSONS LEARNED FROM
NEW ORLEANS TO THE DISTRICT OF COLUMBIA FOR
THE PROTECTION OF VULNERABLE POPULATIONS
FROM THE CONSEQUENCES OF DISASTER
Laurie A. Morin*
INTRODUCTION

I see a beautiful city and a brilliantpeople rising from this abyss, and, in their
struggles to be truly free, in their triumphs and defeats, through long years to
come, I see the evil of this time and of the previous time of which this is the
natural birth, gradually making expiation for itself and wearing out.,
Like Paris before the French Revolution, New Orleans is a city of extremes.
Visitors from around the world visit "the Big Easy" to sip chicory coffee and eat
beignets in the French Quarter, listen to some of the country's best music at the
jazz festival, and join one of the world's most famous parties during Mardi Gras.
When Hurricane Katrina struck New Orleans in August 2005, it exposed the soft
underbelly of New Orleans-the other side of the city where thousands of people, mostly African Americans, live in pockets of concentrated poverty unable to
escape the consequences of decades of neglect, segregation, and lack of economic
opportunity.
In A Tale of Two Cities, writing about the period leading up to the French
Revolution, Charles Dickens begins with the famous line: "It was the best of
times, it was the worst of times" to describe the ethos of a nation divided by
social and economic inequalities between the ruling monarchy and people in the
Third Estate (peasants, artisans, merchants, and professional men). Dickens'
words were prescient for many of our nation's large cities today, where poor families, mostly African American, are segregated in extremely impoverished neighborhoods.2 "In these neighborhoods-places like New Orleans' Lower Ninth
Ward [and the District of Columbia's Anacostia neighborhood]-families3 are cut
off from quality educational, housing, and employment opportunities."
* Professor of Law, University of the District of Columbia David A. Clarke School of Law.
1 CHARLES DICKENS. A TALE OF Two CITIES 401-02 (Huber Gray Buehler & Lawrence Mason
ed. The Macmillan Company 1922) (1859). This article is dedicated to the hope that we will live to see
the beautiful city of New Orleans and its brilliant people rise from the abyss caused by Hurricane
Katrina and its aftermath.
2

ALAN BERUBE & BRUCE KATZ, THE BROOKINGS INST., KATRINA'S WINDOW: CONFRONTING

CONCENTRATED POVERTY ACROSS AMERICA 1 (Oct. 2005).

3 Id. at 2. According to the 2000 U.S. Census, New Orleans ranked second in the nation for
concentrated poverty, with 37.7% of its population (and 42.6% of African Americans) living in ex-

UNIVERSITY OF THE DisTRImC

OF COLUMBIA LAW REVIEW

Concentrated poverty is exacerbated by the wide and growing gap between
rich and poor in the United States. For example, in the District of Columbia,
annual household incomes for blacks and Hispanics trailed whites in 2000 by at

least $30,000. 4 In 2006, the District's gap between high-wage and low-wage workers was at an all-time high, and inequality was greater than in nearly every large
city. 5 In New Orleans prior to Hurricane Katrina, the black median household

income in the city was half the amount of white median income, and the black
poverty rate was three times higher than the white poverty rate. 6 The income gap

between wealthy neighborhoods, like the Garden District, and impoverished
neighborhoods, like the Lower Ninth Ward, was more than $60,000. 7 This distinction created a situation where "blacks and whites were living in quite literally
different worlds before the storm hit." 8
Describing the economic trends of the last decade in the District of Columbia,
the DC Fiscal Policy Institute noted:

[T]he District is prospering economically, but not everyone is sharing in
that growth. The neighborhood cluster analysis emphasizes that not only
have poor residents been left out of economic growth, but persistent segregation of poor households means that entire neighborhood clusters have
been left out of the boom.9

For most Americans, Hurricane Katrina represents a "disorienting moment"°-a time when all we thought we knew about equality in America was
turned upside down and stood on its head. We watched the television, transfixed
treme poverty neighborhoods. Id. at 10. Washington, D.C. fared slightly better, with 23.8% of its
population (29.2% of African Americans) living in concentrated poverty. Id.
4 THE BROOKINGS INST., WASHINGTON, D.C. IN Focus: A PROFILE FROM CENSUS 2000 1 (Nov.

2003), available at http://www.brookings.edu/reports/2003/11-livingcities-washington.aspx.
5 ED LAZERE, D.C. FISCAL POLICY INST., D.C.'s Two ECONOMIES: MANY RESIDENTS ARE
FALLING BEHIND DESPITE CITY'S REVITALIZATION (2006), available at http://www.dcfpi.org/10-2407dc.pdf. "An analysis of 59 large U.S. cities by the Brookings Institution found that income inequality in D.C. was greater in 2006 than in every city except Atlanta and Tampa." Id. at 3.
6 THE BROOKINGS INST., NEW ORLEANS AFTER THE STORM: LESSONS FROM THE PAST, A PLAN
FOR THE FUTURE 7 (Oct. 2005), available at http://www.brookings.edu/reports/2005/10metropolitan
policy.aspx [hereinafter NEW ORLEANS AFTER THE STORM].

7
8
9

Id.
Id.
ED LAZERE & ANGIE RODGERS,

D.C.

FISCAL POLICY INST., LOSING GROUND: THE

TRICT'S LOWEST-INCOME NEIGHBORHOODS SUFFERED LARGE POPULATION AND

DIS-

INCOME LOSSES IN

THE 1990'S 18 (Nov. 17, 2005), available at http://www.dcfpi.org/10-31-05pov.pdf.

10 See Fran Quigley, Seizing the DisorientingMoment: Adult Learning Theory and the Teaching
of Social Justice in Law School Clinics, 2 CLINICAL L. REV. 37 (1995). A "disorienting moment"
occurs "when the learner confronts an experience that is disorienting or even disturbing because the
experience cannot be easily explained by reference to the learner's prior understanding.., of how the
world works." Id. at 51. The experience of a disorienting moment can spark transformative learning if
the learner engages in critical thinking "focusing on reassessment of societal and personal beliefs,
values, and norms." Id.
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in horror, as tens of thousands of New Orleans residents, mostly African American, waited to be rescued from their rooftops and crowded into the Superdome
begging for relief. We waited in vain for our government to send food, water, and
vehicles to transport the victims to clean and safe emergency shelters. We worried
as we saw children, the elderly, and the infirm decline before our eyes from the
heat, lack of water, and unsanitary conditions. We shuddered as we saw white
police officers from neighboring communities turn victims away from the bridge
that would have taken them to safer ground. These images did not fit in with our
beliefs about America as a land of compassion and equality, where our government would rush to the rescue of rich and poor alike. Hurricane Katrina exposed
the rampant poverty and racism in New Orleans (and other major American cities), and provided us with an opportunity to rethink our views.
Disorienting moments provide an opportunity to reflect and learn, or to be
doomed to repeat the mistakes of the past. This article explores what went wrong
in New Orleans, especially with respect to its most vulnerable residents, and what
lessons the District of Columbia can learn as it prepares for potential disasters
that could impact our nation's capital. It proposes that a "one-size-fits-all" emergency disaster plan is doomed to fail people who are vulnerable-those locked in
isolated pockets of poverty, the elderly and disabled, children, prisoners, and
others without the means to protect themselves from danger. Drawing on the
tragic events that transpired in New Orleans, this article makes specific recommendations for the District of Columbia to enhance its emergency management
plan by taking special account of the needs of vulnerable populations, so that
when disaster strikes our nation's capitol, we are not haunted by images of the
government's failures.
I.

BACKGROUND

In many respects, the disaster known as Hurricane Katrina was an equal opportunity event. Katrina's impact was massive and wide-ranging, affecting more
than 1.1 million people-86% of the metropolitan population of New Orleans."
Nearly 228,000 occupied housing units were flooded, and the death toll across the
metro area approached 1000.12 The flood zone was home to more than 70,000
elderly people and 124,126 children, 57,300 of whom resided with single-parent
13
families.
However, conditions in New Orleans prior to the storm greatly exacerbated its
14
effect and led to its disproportionate impact on poor minority communities.
Higher elevation areas, such as the French Quarter, Central Business District,
11

NEW ORLEANS AFTER THE STORM,

12

Id. at 14.

13

Id.
Id. at 13.

14

supra note 6, at 13-14.
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Garden District, Uptown, and Audubon escaped the worst flooding. 5 The lowerlying neighborhoods, such as Leonidas, Mid-City, Gert Town, B.W. Cooper, the

Seventh Ward, and the Lower Ninth Ward, which were populated largely by poor
16

minority communities, took a disproportionate part of the impact of the storm.
Thirty-eight extreme poverty census tracts located within New Orleans, home to
more than 41,000 poor minority people, were flooded.' 7 Many of the residents of
these neighborhoods lacked a car or other means to heed evacuation orders and
escape the flood. 18
Professor Bill Quigley, a civil rights attorney and native New Orleanian, has
tried to help the world to understand:

In New Orleans your income and your family's wealth determine whether
you live on higher or lower ground in a city below sea level, whether you
can safely flee to seek safety of shelter in a storm, or whether you are forced
by lack of transportation, a place to go, or money to get there, to huddle in
19
your low-lying home or chance a poorly-equipped, temporary shelter.

These disparities were not simply an accident of geography. 20 Decades of federal, state, and local policy contributed to the extreme segregation and pockets of

concentrated poverty that existed in pre-Katrina New Orleans. 2 1 Subsequent to
15 Id. at 16.
16 NEW ORLEANS AFTER THE STORM, supra note 6, at 16. Jefferson and Orleans parishes accounted for nearly 89% of the metro's affected population, containing 90% of the occupied housing
units within the metro flood zone and 88% of the elderly residents there. Id. at 15. Orleans parish
withstood a much greater impact than Jefferson, accounting for over twice as many affected residents
and nearly twice as many housing units. Id. Although about 84% of the residents of St. Bernard's
Parish lived in the flood zone, it accounted for less than 10% of the region's flooded population. Id. at
14-15.
17 Id. at 17.
18 NEW ORLEANS AFTER THE STORM, supra note 6, at 19. The flooded areas of Orleans Parish
tended to be poorer, predominately non-white, and without access to private transportation. Id. at 15.
A total of 54,519 households lived in dry areas of the parish, while 133,732 lived in flooded areas of
the parish. The following statistics compare characteristics of the dry areas with flooded areas respectively: (1) average household income, $55,316 versus $38.263; (2) percent non-white population,
55.0% versus 80.3%; (3) poverty rate, 23.8% versus 29.5%; and (4) estimated population without a
car, 28,019 versus 105,152. Id. at 15. In Orleans Parish, a full 30% of the households in flooded areas
lacked access to a car. Id. at 19.
19 William P. Quigley, Thirteen Ways of Looking at Katrina: Human and Civil Rights Left Behind Again, 81 TuL. L. REV. 955, 956 (2007). William P. Quigley is the Janet Mary Riley Professor of
Law at Loyola University New Orleans College of Law. Along with his partner Debbie, an oncology
nurse at a local hospital, he spent the first four days after the storm at a local hospital trying desperately to serve patients with inadequate food, water and medical supplies. Professor Quigley has been
a tireless advocate for the poor people who were most severely affected by Hurricane Katrina.
20 See, e.g., Quigley, supra note 19, at 957 ("The truth is that the poor people of Louisiana were
deliberately left behind-and not just over the weekend. Our political leaders as a class ... left them
behind a long time ago.") (quoting Van Jones, What's Bush Got To Do With It?, ALTERNET, Sept. 3,

2005, http://www.alternet.org/story/25008).
21 NEW ORLEANS AFTER THE STORM, supra note 6, at 20.
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the original decision to found a city that was largely under sea level, Jim Crow
municipal ordinances and deed covenants served to systematically exclude African Americans from higher-ground white communities. 22 Federal and regional
housing policy reinforced that pattern of social segregation by concentrating public housing projects in low-lying areas of the city. 23 Federal highway spending
promoted urban sprawl into wetlands, 24 and federal flood protection projects facilitated development in dangerous locations.25
When it came time to make a decision to evacuate, lack of public transportation, delay, and a failed evacuation plan resulted in thousands of people being left
behind in New Orleans. "Who was left behind when Katrina hit? The poor were
left behind-including the sick, elderly, disabled, prisoners, and those too poor to
own a car or pay for a hotel for several days." 26 What makes this even worse is
that government authorities knew well in advance of the storm that thousands of
New Orleans residents, 27% of the population, lacked access to a car.27 The vast
majority of those left behind found their way to the Louisiana Superdome, the
New Orleans Convention Center, or the 1-10 highway cloverleaf ("Cloverleaf").
As a consequence of growing income inequality and concentrated poverty,
both New Orleans and the District have substantial populations of residents who
are especially vulnerable to the harmful consequences of disaster.
A.

Vulnerability to Disaster

Although a Category 3 hurricane was the precipitating cause of the disaster
known as Katrina, the impact of the event arose from a complex interaction of
factors. "Disasters have long been recognized as arising from the juxtaposition of
physical events or disaster agents, vulnerable natural and built environments, and
vulnerable populations."2 8 Vulnerability science is a new multidisciplinary ap22 Id.
23 Id. at 21.
24 Id. at 23.
25 Id. at 23-24.
26 Quigley, supra note 19, at 958. Congressional hearings investigating the governmental response to Hurricane Katrina revealed that those left behind included about 12,000 patients; thousands
of elderly and disabled people and their caretakers; and thousands of prisoners. Id. at 959 (quoting
SELECT BIPARTISAN COMM. TO INVESTIGATE THE PREPARATION FOR AND RESPONSE TO KATRINA,

109th Cong., A FAILURE OF INITIATIVE 113 (2006), http://katrina.house.gov/full-katrina-report.htm
[hereinafter A FAILURE OF INITIATIVE]).
27 Quigley, supra note 19, at 957 (quoting A FAILURE OF INITIATIVE, supra note 26, at 113: Eric

Lipton, Committee Focuses on Failure to Aid New Orleans's Infirm, N.Y. TIMES, Feb. 1, 2006, at A20;
NAT'L PRISON PROJECT OF THE ACLU ET AL., ABANDONED AND ABUSED: ORLEANS PARISH PRISONERS IN THE WAKE OF HURRICANE KATRINA 9 (2006), available at http://www.aclu.org/pdfs/prison/
oppreport2006O8O9.pdf [hereinafter NAT'L PRISON PROJECT ET AL.]).
28 Kathleen Tierney, Social Inequality, Hazards,and Disasters,in ON RISK AND DISASTER: LESSONS FROM HURRICANE KATRINA 109, 111 (Ronald J. Daniels, Donald F. Kettl, & Howard

Kunreuther eds. 2006) (citing the work of geographer Gilbert White and his colleagues).
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proach that "has begun to systematically explore disaster vulnerability as a function of both physical place and social conditions that expose some social groups
to the potential for greater harm and that limit their ability to cope when disasters strike."' 29 Using this approach, researchers have linked the Hurricane Katrina disaster to several factors, including: the physical vulnerability of New
Orleans; social trends that have led New Orleans to evolve as a majority black
and poor city with substandard infrastructure and housing; and New Orleans'
"special populations" who typically lack the ability to evacuate on their own and
require special support during disasters, including the very poor, the elderly and
the disabled. 3 °
"Social vulnerability" indicators may include income, employment earnings,
age, gender, disability, household type, household value, ethnicity, and literacy.31
When vulnerable populations experience loss, they will be at a higher risk for a
negative health outcome and have fewer resources to help them overcome their
loss. 32 The consequences of New Orleans' physical and social vulnerabilities were
exposed in the aftermath of Hurricane Katrina, and have important implications
for emergency preparedness in the District of Columbia.
1. Physical Vulnerability
The New Orleans metropolitan area lies on a narrow strip of land between
Lake Pontchartrain and the Mississippi River, surrounded by water and wetlands
in almost every direction. 33 New Orleans is shaped like a bowl, with elevations
ranging from twelve feet above sea level to nine feet below sea level.3 4 These
physical characteristics made New Orleans particularly susceptible to disastrous
consequences from hurricanes and flooding, a fact that has been well-known to
emergency planners for decades. Numerous floods and hurricanes have impacted
New Orleans and surrounding areas, including a major flood on the Mississippi
River in 1927 and Hurricane Betsy in 1965. 3 5 Following Hurricane Betsy, federal
29

Id. at 111.

30

Id. at 112 (citing

SUSAN

L. CUTER, SOCIAL SCIENCE RESEARCH COUNCIL, UNDERSTANDING

THE SOCIAL SCIENCES (2005), http://understandingkatrina.ssrc.org/
Cutter).
31 Leah J. Tulin, Note, Poverty and Chronic Conditions During Natural Disasters:A Glimpse at
Health, Healing, and Hurricane Katrina, 14 GEO. J. ON POVERTY L. & POL'Y 115 (2007). See also,
Daniel A. Farber, Note, Disaster Law and Inequality, 25 LAW & INEQ. 297 (2007). Racial minorities
have often been disproportionately affected in disasters, due largely to the intersection of race and
poverty. Id. at 302. Immigrants also suffer disproportionately because their status may prevent them
from obtaining benefits. Id at 304. Other groups, such as women, children, and the elderly all face
heightened risks that are often not recognized by planners. Id. at 305-07.
KATRINA:

32
33
34
35

PERSPECTIVES FROM

Tulin, supra note 31, at 119.
NEW ORLEANS AFTER THE STORM, supra note 6, at 8.
A FAILURE OF INITIATIVE, supra note 26, at 51.

Id.
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and state governments erected a number of flood control structures, concrete
floodwalls, and levees along Lake Pontchartrain and other waterways.36
The District also has important physical vulnerabilities. Although there is

some risk from natural disasters such as flooding of the Potomac and Anacostia
Rivers,37 the more significant threat comes as a result of being the seat of our

nation's political infrastructure. Among the potential threats facing the District is
the prospect of terrorism and enemy attack on the White House, the Capitol, or
any number of federal agencies located in and around the National Mall. For
example, a Senate panel heard evidence that: "A nuclear device detonated near
the White House would kill roughly 100,000 people and flatten downtown federal
buildings, while the radioactive plume from the explosion would likely spread
38
toward the Capitol and into Southeast D.C., contaminating thousands more."

The testimony before the panel articulated that the District faces a unique challenge because of its geographic configuration: "A wind blowing west to east

would gradually spread radiation from the explosion into the low-income neighborhoods of Southeast, where there are limited health care options and only one

hospital." 39
These physical and political vulnerabilities, and the unpredictability of how or

when such an attack might take place, complicate emergency preparedness in the
District. Unlike a hurricane, which can be charted and tracked, the threat of terrorist activity requires constant vigilance, a flexible approach to disaster preparation, and relief responsive to the specific circumstances of the emergency.

36 Id.
37 Ironically, levees along the Anacostia River bordering parts of the District and Maryland are
on the list of levees at risk of failing released by the U.S. Army Corps of Engineers in 2007. See
Beverley Lumpkin, Engineers: 122 Levees at Risk of Failing,WASH. POST, Feb. 1, 2007, at 1, available
at http://www.washingtonpost.com/wpdyn/content/article/2007/02/01/AR2007020101029.html;
Press
Release, Sediment Loads in Anacostia River Put Citizens and Property at Risk, Anacostia Watershed
Society (Feb. 2, 2007), available at http://www.anacostiaws.org. Affected areas of the District include
Anacostia Park, SE, Potomac Park, SW and Boiling Air Force Base. Id. The Anacostia River also has
suffered several incidents of environmental accidents that threaten the health and safety of surrounding communities. Id. On November 9, 2007, nine CSX railroad cars derailed, dumping six car loads of
coal into the river. See DDOE STATUS REPORT, THE CSX DERAILMENT OVER THE ANACOSTIA

RIVER (11/20/07), available at http://www.ddoe.dc.gov/ddoe/frames.asp?doc=/ddoe/lib/ddoe/news
roomlpdf/train3.pdf.
38 Gary Emerling, Nuclear Attack on D.C. a Hypothetical Disaster, WASH. TIMES, Apr. 16, 2008,
at 1, available at http://www. washingtontimes.com/news/2008/apr/16/nuclear- attack -on-dc- ahypothetical-disaster/. Cham E. Dallas, director of the Institute for Health Management and Mass
Destruction Defense at the University of Georgia, testified that such an attack is "inevitable" sometime within the next twenty years. Id.
39

Id. at 2.
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2.

Socio-Economic Vulnerability

To some extent, the poor neighborhoods of New Orleans before Hurricane
Katrina were a disaster waiting to happen. Law Professor Mari Matsuda described the conditions in New Orleans before Katrina as "the flood before the
flood.

,40

A devastated public school system, where Black children are labeled "failing," along with their schools. An outdated infrastructure of public works,
decried by planners as a disaster waiting to happen. Profligate availability of
guns, and a valiant but failed attempt by the mayor to hold gun manufacturers liable for the carnage in his city; the slogging poverty that now makes
parts of America no different from what we call the underdeveloped world:
where babies fail to make it to their first birthday, where drug addiction and
HIV exposure go unmitigated, where the simplest forms of preventive
health care-pre-natal nutrition, vaccinations, a filling for a child's rotting
tooth-are beyond our capacity to provide. a
Much the same could be said about the poor neighborhoods of District, where
concentrated poverty has led to failing schools, an epidemic of HIV/AIDS and
preventable chronic diseases, and unacceptable levels of crime and violence. Concentrated poverty is one of the key markers of a "vulnerable population." According to data collected in Census 2000, the national poverty rate in 1999 was
12.4%.42 In both New Orleans and the District of Columbia, however, the overall
poverty rate was more than 20%, much of it clustered in racially and socially
segregated neighborhoods.4 3
On the day the levees broke, the Census Bureau released a report finding that
Orleans Parish had a poverty rate of 23.2%, the seventh highest among 290 large

U.S. counties.4 4 African Americans comprised 84% of the population below the
poverty line, and they were highly concentrated in forty-seven neighborhoods of
extreme poverty where the poverty rate topped 40%.45 These distressed neigh40 Mari Matsuda, Idea: The Flood: Political Economy and Disaster, 36 HOFSTRA L. REV. 1
(2007).
41 Id. at 1-2.
42 ALEMAYEHU RISHAW, U.S. CENSUS BUREAU, AREAS WITH CONCENTRATED POVERTY: 1999
1 (2005). The Census Bureau measures poverty according to. two components: poverty thresholds
(income cutoffs) and the definition of family income that is compared to these thresholds. Id. at 2. The
thresholds are revised annually according to changes in the Consumer Price Index, but are not adjusted for regional, state, or local variation in the cost of living. Id.
43 Id. at 4. Along with Mississippi and Louisiana, the District of Columbia had the largest proportion of people living in concentrated poverty areas. Id.
44 Bruce Katz, The Concentrated Poverty in New Orleans and Other American Cities, THE
CHRON. OF HIGHER EDUC., Aug. 4, 2006, at 15, available at http://www.brookings.edu/opinions/2006/

0804citieskatz.aspx.
45 Id.

A TALE OF TWO CITIES

borhoods were clustered around the New Orleans' downtown and its eastern
half,4 6 where the impact of the hurricane was most widely felt.
In these neighborhoods-places like New Orleans' Lower Ninth Wardfamilies are cut off from quality educational, housing, and employment opportunities. Unsafe local environments debilitate residents mentally and
physically. That so many people from neighborhoods like these in New Orleans had no friends or relatives to turn to for shelter or financial assistance
when disaster struck demonstrates that their location can isolate them socially, as well as geographically. In short, extremely poor neighborhoods
serve to limit the life chances and quality of life for poor families that live in
their midst, above and beyond the barriers imposed by their own personal
circumstances.4 7

When Hurricane Katrina struck, "many people in New Orleans' high-poverty
neighborhoods were cut off from information about the scale of the impending
disaster, from private transportation that could help them evacuate the city, and
from social networks outside the city that could provide them shelter and
48
assistance."
Like New Orleans, the District of Columbia is divided by race and class. A
Brookings Institution study revealed that in 2000, the District ranked 11th among
the nation's large cities in terms of concentrated poverty. 49 One-fourth of the
District's poor lived in "extreme poverty" neighborhoods, most of them east of
the Anacostia River. 50 The vast majority of these 30,000 poor residents were African Americans with limited access to quality employment, education, and housing.5 1 Ward 8, the most poverty-stricken ward in the District, is home to more
than 11,000 units of subsidized housing projects, representing about a third of the
District's project-based housing units.5 2
The District's growing concentration of poverty leads to increased difficulty in
sustaining acceptable service levels in education, child care, health care, retail and
development, and quality affordable housing.5 3 As we learned from Hurricane
Katrina, it also leads to increased vulnerability for these populations during times
of disaster. For example, 53% of District residents in Ward 8 do not own cars and
46
47
48
49

BERUBE & KATZ, supra note 2, at 3.

Id. at 2.
Id. at 5.

Ross, THE BROOKINGS INST., HELPING D.C.'s LOWER NINTH
http://www.brookings.edu/opinions/2005/1110cities-berube.aspx?-=l.
50 Id. at 1.
51 Id.
52 Peter A. Tatian & G. Thomas Kingsley, District of Columbia Housing Monitor, NEIGHBORHOOD IrFO DC, Winter 2008, www.neighborhoodinfodc.org/housing. This is almost twice as many
subsidized housing project units as in the second highest area, Ward 7. Id. at 4.
53 LAZERE & RODGERS, supra note 9, at 3.
ALAN BERUBE & MARTHA

WARDS (2005),
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evacuation,
would require transportation assistance in the event of a mandated
54
even if they had the resources to find another place to stay.
3. "Special Needs" Populations
In addition to socio-economic indicators of vulnerability, sociologists have
identified certain segments of the population as vulnerable based on their age,
health status, disability, and other indicators of ability to fend for oneself in times
of emergency. In New Orleans, the disaster response plan recognized that some
residents, including the elderly, the disabled, children, and people with chronic
health conditions, had "special needs" that would require higher levels of support
during a disaster.5 5
Although state and local officials could not provide a consistent definition of
"special needs," 56 they did allocate resources and services that should have been
57
in place in designated "shelters of last resort" for special needs populations.
Much of the criticism leveled at the Federal Emergency Management Agency
("FEMA"), state, and local officials for their inadequate response efforts can be
attributed to their failure to follow through on these extra supports.
a. Health Status
Chronic health conditions affected African American members of the New
Orleans population at a significantly higher rate than their wealthier white counterparts. 58 Before the storm, African Americans suffered from a high rate of diabetes and were more likely to suffer from heart disease, diabetes, and asthma
than whites. 5 9 African Americans also comprised 77% of the newly diagnosed
HIV cases and 79% of newly diagnosed AIDS cases. 60 Many also lacked insurance and access to health services.
In the District, residents face higher levels of hypertension, diabetes, HIV, and
infant mortality than most of the nation. 61 The age-adjusted mortality rates for
54 NEIGHBORHOOD INFO DC, DC WARD PROFILE, http://www.neighborhoodinfodc.org/wards/
nbr.prof.wrd8.html. District-wide, the percentage of households without a car ranges from a high of
80% to a low of 52%. Id. In New Orleans Parish, 27% of the population lacked private transportation
to comply with the city's belated mandatory evacuation orders. Quigley, supra note 19, at 958. This
led to disastrous results when 80% of the city was under water and many residents who had not
evacuated were trapped in their attics or had to flee to rooftops to escape the flood. Id.
55
A FAILURE OF INITIATIVE, supra note 26, at 277-78.
56 Id.
57 Id. at 279-81.
58 Tulin, supra note 31, at 124.
59 Id. at 127.
60 Id.
61 DISTRICT OF COLUMBIA HOUSING AUTH., ASSET MANAGEMENT PLAN CONSIDERATIONS:
PART A: ANALYSIS OF CITY AND PUBLIC HOUSING CHARACTERISTICS IN THE DISTRICT: TOWARD AN
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African Americans are higher than for any other race or ethnic group.62 The
infant mortality rate is also high, especially in black communities. 63 The HIV
death rate in the District is almost sixteen times higher than the national rate.6 4
In Ward 8, homicide is the fourth leading cause of death, over double the Dis65
trict's overall rate, and eleven times higher than the national rate.
b.

Age and Disability

Nearly half of the children living in Orleans Parish prior to Hurricane Katrina
lived below the poverty level.6 6 Elderly residents of New Orleans also suffered
from high rates of poverty, especially in the Lower Ninth Ward.6 7 Moreover,
more than 50% of the grandparents living in Orleans Parish had responsibility for
grandchildren under the age of eighteen. 68 More than 20% of the non-institutionalized people living in Orleans Parish (and more than 30% in the Lower Ninth
Ward) reported that they were living with disabilities.69
Poverty also disproportionately affects children in the District, who comprise
30% of the city's poor, although they only comprise 20% of its overall population.7 ° Ward 8 has the highest percentage (36%) of residents under the age of
eighteen. 71 Of these, 80% were born to single mothers and 16% were born to
mothers under the age of 20.72 In this Ward, 14% of the children born are lowbirth-rate babies.7 3 Ward 8 also has the highest percentage (33%) of deaths
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62 Id.
63 Id. The District achieved its lowest infant mortality rate in 2000, with 11.9 per 1000 live
births. While whites had a rate of only 1.3 per 1000 live births, blacks had a rate of 15.1 and Hispanic
mothers had a rate of 8.8 per 1000 live births. Id.
64

8
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STATE CENTER FOR HEALTH STATISTICS, DISTRICT OF COLUMBIA DEP'T OF HEALTH, WARD

PROFILE OF HEALTH AND SoCIo-ECONOMIC INDICATORS

7 (2007), http://www.dchealth.dc.gov/

doh/frames.asp?doc=/doh/lib/doh/services/administration-Offices/schs/pdf/ward-8-(10-30-07).pdf.

65
66

Id.
GREATER NEW ORLEANS COMMUNITY DATA CENTER, LOWER NINTH WARD NEIGHBOR-

HOOD: INCOME & POVERTY, http://www.gnocdc.org/orleans/8/22/income.html. This includes 43% of
children to age five, 42.4% of children ages six to eleven, and 36.5% of children ages twelve to seven-

teen years old. Id. The figures are even worse in the Lower Ninth Ward, where 55.8% of children age
five or younger, 42.5% of children ages six to eleven, and 46.2% of children ages twelve to seventeen
lived in poverty. Id.

67 Id. 19.3% of adults sixty-five and older lived in poverty in Orleans Parish, compared to
31.2% in the Lower Ninth Ward. Id.
68 Id. 54.7% of grandparents in Orleans Parish and 57.6% of grandparents in the Lower Ninth
Ward were responsible for grandchildren under eighteen. Id.

69 Id.
70 BERUBE & Ross, supra note 49, at 49.
71 JESSICA CIGNA ET AL., EVERY KID COUNTS IN THE DISTRICT OF COLUMBIA 51 (2006), http://
www.urban.org/UploadedPDF/901025_EveryKidCounts.pdf.
72 Id.
73 Id.
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among children and youth under nineteen years old, and the highest percentage
(41%) of teen murders in the District. 4 In this Ward, 27% of the children are
eligible for Temporary Assistance to Needy Families ("TANF") and food
stamps. 75 The District also has a substantial number of elderly residents and people with disabilities, many of whom live in public housing projects.7 6
As Hurricane Katrina demonstrated, "special needs" populations require a
higher level of support and services than the general population when an event
necessitates evacuation or emergency shelter.
B.

The Framework for Governmental Response to Disasters

When a disaster strikes, it sets in motion a complicated network of federal,
state, local, and private response mechanisms.77 Although it is beyond the scope
of this article to fully examine and evaluate the structure of the nation's disaster
response system, a brief explication is necessary to analyze what went wrong (and
what went right) with the preparation for and response to Hurricane Katrina.
The first line of defense in case of an emergency is generally in the hands of
"first responders" under local and state governmental authority, or both.7 8 Local
and state officials are responsible for developing emergency operations and response plans to protect the public safety and welfare of their residents. 79 Both
local officials and state governors have authority to order and enforce evacuations, provide temporary shelter, and otherwise coordinate relief efforts when a
disaster strikes. 8 0 In most situations, the responsibility and authority for disaster
relief stay at the state or local level; however, when state and local authorities are
unable to respond effectively, federal assistance may be called into play. 81
Federal assistance in responding to emergencies can be implemented in one of
three situations. In most cases, the federal government responds to natural disasters at the request of any affected states.82 Pursuant to the Stafford Act,8 3 in
response to a request from a state's governor, the President may issue two types
74
75

Id.
Id.

76

ASSET MANAGEMENT PLAN CONSIDERATIONS, supra note 61, at 5. According to the 2000

U.S. Census, nearly a quarter of the elderly in Wards 1, 6, and 7 lived in poverty and citywide 16.4%
of seniors were impoverished. Id. at 5. More than a quarter of disabled persons in New Orleans also
lived in poverty at the time of the 2000 census. Id. at 6. By comparison, the District had more than
69,000 elderly residents in 2000, 12.2% of its total population. Id. at 10.
77 See A FAILURE OF INITIATIVE, supra note 26, at 29-56.
78 Id. at 45. First responders include local fire, police, and emergency medical personnel who
are trained to arrive first at the scene of an incident and take immediate action. Id.
79 Id. at 46.
80

Id.

81 Id. at 47.
82 A FAILURE OF INITIATIVE, supra note 26, at 30.
83 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. § 5122(1)
(2006).
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of declarations: emergency or major disaster. 84 An "emergency" is defined as a
situation in which "federal assistance is needed to supplement state and local
efforts and capabilities to save lives and to protect property and public health and
safety, or to lessen or avert the threat of a catastrophe." 85 In an "emergency," the
federal government may provide: grants to state and local governments for debris
removal; direct assistance to individuals for temporary housing and other needs;
and assistance to states for distributing medicine and food. 86 The President may
declare a "major disaster" when a hurricane, earthquake, flood, tornado, or other
incident clearly overwhelms the ability of state and local governments to respond
on their own.8 7 In the event of a "major disaster," the federal government provides both immediate assistance and support to state and local efforts, as well as
88
long-term federal recovery programs.
In addition to the Stafford Act, the National Response Plan permits the federal government to intervene without a request from state and local officials in a
"catastrophic event," which is defined as:
Any natural or manmade incident, including terrorism, that results in extraordinary levels of mass casualties, damage, or disruption severely affecting the population, infrastructure, environment, economy, national morale,
and/or government functions. A catastrophic event could result in sustained
national impacts over a prolonged period of time; almost immediately exceeds resources normally available to state, local, tribal and private-sector
authorities in the impacted area; and significantly interrupts governmental
operations and emergency services to such an extent that national security
could be threatened. 89
When a catastrophic event is declared, FEMA is supposed to respond quickly
with life-saving personnel and equipment, including medical search and rescue
teams, transportable shelters, and therapeutic or preventive medicine. 90
FEMA was established in 1979 to coordinate federal preparedness, mitigation,
disaster response, and recovery. 91 In 2002, in response to the attacks on September 11, 2001, FEMA was placed within the jurisdiction of the newly created Department of Homeland Security ("DHS"),
under the auspices of its Emergency
92
Preparedness and Response Directorate.
84
85
86
87
88
89
90

Id.
Id.
Id.
Id.
A FAILURE
Id. at 36.
Id. at 37.

91

Id. at 29.
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Id. at 30.
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For most major disasters, FEMA establishes a Regional Response Coordination Center to coordinate initial field activities; if circumstances warrant, it may
also establish a National Response Coordination Center.93 FEMA's Emergency
Response Team is responsible for staffing the coordination centers where federal,
state, and local authorities coordinate and direct response and recovery operations. 94 In certain circumstances, the Department of Defense, the National
Guard, and the U.S. Coast Guard may play supporting roles to save lives and
mitigate property damage.95
In addition to governmental authorities, a number of important private actors
play important roles in responding to disasters. The American Red Cross ("Red
Cross"), an independent nongovernmental organization, occupies a special status
as a "federal instrumentality" with responsibilities delegated to it by the federal
government. 96 These duties include provision of food, shelter, emergency first
aid, disaster welfare information, and bulk distribution of emergency relief
items.97
I.

ANALYSIS: LESSONS LEARNED

This section analyzes some of the key things that went wrong with Hurricane
Katrina, especially with respect to vulnerable populations. Was the scale of this
disaster simply beyond our capacity to cope? Was it a failure of planning, of execution, or both? What happened to the city's most vulnerable populations, and
what lessons does this hold for the District of Columbia?
A.

One-Size Planning Does Not Fit All

Inner-city communities, i.e., residents living in the core areas of the nation's
largest cities, often include low-income individuals, the elderly, individuals
with disabilities, and a high proportion of children. Many of these individuals do not have the resources that emergency planners often assume are
available in the event of a natural or man-made disaster, i.e., surplus food,
water, and medical supplies; accessible medical care; adequate private and/
or public transportation for evacuation; understandable and appropriate in98
structions for emergency response; or nearby safe shelter.
Most emergency response plans assume that it may take twenty-four to seventy-two hours to get assistance to individuals, particularly those who remain in
93
94
95
96
97

A FAILURE
Id.
Id. at 39.
Id. at 42.
Id.

OF INITIATIVE,

supra note 26, at 38.

98 Michael Greenberger, Preparing Vulnerable Populations for a Disaster: Inner-City Emergency Preparedness- Who Should Take the Lead?, 10 DEPAUL J. HEALTH CARE L. 291, 291 (2007).
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affected areas. 99 For people who are neither able nor willing to evacuate, successful emergency management depends partly on their preparedness to survive independently during the time that elapses before assistance arrives. 1° ° However, as
was borne out in New Orleans in the aftermath of Hurricane Katrina, the government cannot rely on individual citizens and must be prepared to issue effective
evacuation orders, and to step in to rescue those who are left behind.
Although Hurricane Katrina did not come as a surprise to government authorities, officials at all levels of government were ill-prepared to shelter and rescue
those left behind by the storm. The National Weather Service and the National
Hurricane Center did an excellent job of forecasting the path and strength of the
storm, and the predictions were released to the public fifty-six hours before Katrina came ashore. 10 ' The governors of Mississippi and Louisiana and the mayor
of New Orleans were briefed on the situation two days prior to landfall, and daily
pre-storm video briefings were given to federal officials in Washington, including
top FEMA and DHS officials.10 2 What is more, just one year prior to Hurricane
Katrina, local, state, and federal officials took part in a five-day emergency planning exercise known as "Hurricane Pam" that closely mirrored the actual conditions that affected Southeast Louisiana and New Orleans during Hurricane
Katrina.103

Louisiana and New Orleans both had well-established plans for emergency
preparation and response, and to some extent, preparations proceeded according
to plan in advance of Hurricane Katrina's landfall. 10 4 Recognizing the potential
impact of the storm, Louisiana Governor Blanco asked President Bush to declare
an expedited major disaster for the State of Louisiana on Sunday, August 28, as
the hurricane approached. 10 5 The State of Louisiana also got its Emergency Operations Center up and running and conducted communications checks with all
state agencies and parishes on August 25, four days prior to landfall.'0 6
99 A FAILURE OF INITIATIVE, supra note 26, at 45.
100 Id.
101 Id. at 11. Storm-track projections were off by only fifteen miles; Katrina's predicted
strength was off by only ten miles per hour. Id.
102 Id. at 12.
103 A FAILURE OF INITIATIVE, supra note 26, at 81-82.
104 Id. at 49-50. Pursuant to the Louisiana Homeland Security and Emergency Assistance Disaster Act, the Louisiana Office of Homeland Security and Emergency Preparedness ("LOHSEP")
required the establishment of the Louisiana Emergency Management Plan. Id. at 49. The governor,
assisted by the LOHSEP director, has overall responsibility for emergency management on a state
level. Id. at 49. The mayor of New Orleans is responsible for implementation of the local emergency
management plan that is consistent with the state plan. Id. at 50. Either the mayor or the governor has
the authority to request federal assistance if state and local resources are inadequate to fully respond
to the disaster. Id.
105

A FAILURE OF INITIATIVE, supra note 26, at 63.
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Governor Kathleen Blanco and state officials actively executed an evacuation
plan, making all highway lanes outbound and coordinating traffic flow with the
states of Mississippi and Alabama. 10 7 More than one million Louisiana residents
followed the evacuation orders; however, thousands of residents, particularly in
New Orleans, did not evacuate or seek shelter.1 08 One problem was that the parishes did not begin declaring evacuation orders until Saturday, August 27, at 9:00
a.m.; and most began with "recommended" evacuation orders, only switching to
"mandatory" orders later on Saturday or Sunday.10 9 This delay proved to be a
deadly mistake for many New Orleanians who were stranded and unable to escape as the floodwaters rose.
Louisiana also set up both general population and special needs shelters along
the evacuation routes. 1" 0 Several parishes also set up "shelters of last resort" for
those who did not evacuate; however, officials did not disclose the location of
these shelters until the last minute so that people would not use them as an excuse to avoid evacuation."' Most infamously, the Superdome had initially been
set up as a special needs shelter, but at the last minute had to be also designated
as a shelter of last resort when it became apparent that thousands of residents
had not evacuated the city.11 2 Special bus service shuttled people to the
eleven
Superdome from twelve sites across the city, but this service ceased about
1 13
worsened.
conditions
as
landfall
make
to
due
was
Katrina
hours before
Governor Blanco mobilized 3085 Louisiana National Guard troops to active
duty by the end of the day on Saturday, August 27. The U.S. Army Corps of
Engineers and Coast Guard were also poised to provide needed assistance.1 14 In
addition, the Red Cross had staged food, cots, and other supplies in Baton
Rouge, LA and Montgomery, AL; opened shelters across the region; and,
deployed its eight Emergency Communication Response Vehicles to the staging
11 5
areas.
107 Id.
108 Id.
109 Id. at 64-65. In New Orleans, Mayor Ray Nagin did not order a mandatory evacuation until
Sunday, after Katrina strengthened to a Category 5 storm. See Sherrie Armstrong Tomlinson, No New
Orleanians Left Behind: An Examination of the DisparateImpact of HurricaneKatrina on Minorities,

38 CONN. L. REV. 1153, 1157 (2006). At that time, the Mayor opened the Superdome and ten shelters
of last resort and announced that Regional Transit Authority buses would pick up people in twelve
locations around the city and take them to shelters. Id. at 1166. There was a plan to deploy 550
municipal buses and 254 school buses to help with evacuation efforts; it failed because the City did not
have enough willing drivers. Id.
110 A FAILURE OF INITIATIVE, supra note 26, at 65.
111 Id.
112 Id.
113 Id.
114 Id.
115 A FAILURE OF INITIATIVE, supra note 26, at 69.
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FEMA also took the pending storm seriously and staged an unprecedented
number of resources in affected areas prior to Katrina's landfall.' 16 Yet, despite
the presence of federal, state, and local plans, and much pre-landfall action by
federal, state, and local authorities, Hurricane Katrina was one of the deadliest
natural disasters in this nation's history, and the most expensive." 7 An extensive
swath of the Gulf Coast was affected, from Alabama to Mississippi to Louisiana." 8 The breaching of the levees in New Orleans left the vast majority of the
city submerged, requiring the emergency evacuation of tens of thousands of residents who had not evacuated. 1 9 Flooding sent stranded survivors onto rooftops
to seek aid; many others were trapped in their attics, unable to escape. 120 Evacuation sites at the Superdome, the Convention Center and the Cloverleaf were
overcrowded and lacked adequate light, air, and sewage facilities, and in many
cases lacked adequate food and water. 1 ' More than 1100 people lost their lives
in Louisiana, and New Orleans has dwindled from a thriving metropolis of
470,000 people to a struggling city that is home to barely 100,000 people.' 22 Large
sections of the city are still uninhabitable, and many of its residents remain unac12 3
counted for.
What went wrong? A bipartisan Congressional committee ("Committee") has
concluded that, while state and local officials used the Hurricane Pam exercise to
make some improvements to their emergency plans, other important lessons
were not implemented. 1 24 For example, as a result of the exercise, medical officials held planning sessions focused on post-landfall care and evacuation of special needs patients; however, the state and the city had not taken steps to
coordinate the movement and sheltering of special needs patients further north,
away from the Gulf.' 25 Similarly, the state had not followed through on priority
plans for search and rescue, rapid assessment teams, sheltering and temporary
housing, commodity distribution, and debris removal, although the state had
116 Id. at 59. More than eleven million liters of water, eighteen million pounds of ice, five
million meals ready to eat ("MREs"), and seventeen truckloads of tarps were staged in the Gulf
Coast region prior to the storm, along with eighteen disaster medical teams, medical supplies and
equipment, and nine urban search and rescue task forces. Id. On the morning Katrina made landfall,
thirty-one teams from the National Disaster Medical System had been deployed to staging areas
throughout the region. Id. Medical equipment and supplies, generators, and thousands of cots and
blankets were also staged by seventy-two hours after landfall. Id.
117 A FAILURE OF INITIATIVE, supra note 26, at 7.
118 Id.
119 Id.
120 Id. at 74.
121 Id.
122 A FAILURE OF INITIATIVE, supra note 26, at 8-9.
123
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made some progress in the area of medical evacuation. 126 In addition, the state
did not follow through on commitments to learn and exercise a unified command,
1 27
which led to major command and control problems during Katrina.
Like New Orleans, the District of Columbia, under the aegis of the Director of
Homeland Security and Emergency Management Agency, has developed a comprehensive "District Response Plan" ("DRP"). t2 s The DRP is modeled on the
National Incident Management System and the National Response Plan ("NRP")
and "provides a unified command and control structure for District emergency
response operations to ensure a coordinated and effective operation."'129 All major District agencies are signatories to the "base plan," as are a variety of nongovernment or quasi-government organizations such as the Water and Sewer Authority, Verizon, the American Red Cross, the Potomac Electric Power Company,
Washington Gas Company, District universities, and volunteer organizations that
function as non-governmental support agencies in coordinating response efforts
during a public emergency. 130 In addition, District agencies and departments are
organized into "emergency support function annexes" ("ESFs") that are primarily responsible for specific functions, including, inter alia, transportation, com13 1
munication, health and medical services, food, and law enforcement.
The DRP does not address specific scenarios, but takes an "all-hazards" approach that can be utilized in any public emergency situation.1 32 Based on a "vulnerability assessment," the DRP identified five major categories of hazards that
may pose a threat to the District: (1) natural hazards, (2) infrastructure disruptions, (3) human-caused events and hazards, (4) technological hazards, and (5)
terrorist incidents. 133 The DRP envisions that the District will work collabora-

126 Id.
127 A FAILURE OF INITIATIVE, supra note 26, at 83.
128 HOMELAND SECURITY AND EMERGENCY MGMT. AGENCY, DISTRICT RESPONSE PLAN
(2008), http://hsema.dc.gov/dcema/rames.asp?doc=/dcema/lib/dcema/pdf/district-response-plan.pdf
[hereinafter DISTRICT RESPONSE PLAN].
129

Id. at i.
130 Id. at 3.
131 Id. at 2. The sixteen ESF's are as follows: (1) transportation, (2) communications, (3) public
works and engineering, (4) firefighting, (5) information and planning, (6) mass care, (7) resource
support, (8) health and medical services, (9) urban search and rescue, (10) hazardous materials, (11)
food, (12) energy, (13) law enforcement, (14) long term recovery and mitigation, (15) media relations
and community outreach, and (16) donations and volunteer management. Id. Together with the "supporting annexes," the "incident annexes," and the appendices, the DRP occupies hundreds of pages
of text.
132 Id. at 4.
133 DISTRICT RESPONSE PLAN, supra note 128, at 6.
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tively with regional and federal emergency response teams, in appropriate
134
circumstances.
In addition to the DRP, each Neighborhood Cluster in the District has its own
Community Emergency Management Plan ("CEMP"), and each Ward has a
Shelter and Evacuation Guide, all available on the website of the Emergency
Management Agency. 135 Although volumes of information are available, there
are two shortcomings. First, the main access point for getting information assumes that residents have access to a computer, printer, and other technology
needed to keep up with the District's system of emergency alerts.1 3 6 Second, the
CEMPs do little to differentiate between the needs of wealthy and impoverished
communities. The only differences among the CEMPs are the identity of specific
hazards faced by each neighborhood, and the shelters and medical services available in the area. 137 Emergency preparations for the wealthiest neighborhoodse.g., Dupont Circle, Connecticut Avenue, and K Street-are treated exactly the
same as impoverished neighborhoods-e.g., Historic Anacostia.
It is not realistic to expect individuals and community organizations, especially
in poor neighborhoods, to be responsible for their own emergency planning and
implementation. As the Brookings Institution found, "[a]ccurate, available, accessible and detailed local information is crucial to coordinating rescue operations, assuring safety, and targeting investments to those in the greatest need.' 1 38
A shortage of detailed neighborhood information impedes emergency efforts at
every stage from notification to evacuation to relief. As part of their emergency
planning efforts, cities should build information systems that integrate and make
134 Id. at F-2. The fifteen National Planning Scenarios provided by the Department of Homeland Security that the District considers when formulating its emergency plans, range from emergencies created by nuclear weapons and aerosol anthrax to earthquakes.
135 See Homeland Security & Emergency Mgmt. Agency, http://hsema.dc.gov (last visited Sept.
22, 2008) (outlining the DRP, CEMPs and other preparedness information, including an evacuation
map that identifies primary evacuation corridors). See also Emergency Preparedness, District Dep't of
Transportation, http://ddot.dc.gov/ddot/cwp/view,a,1250,q,560885,ddotNavGID,1586,ddotNav,%7C
32399%7C.asp (containing additional evacuation information for D.C.).
136 Get Informed, http://www.alert.dc.gov/eic/cwp/view.asp?a=1272&q=568018&cat=l (last visited Mar. 2, 2008). All of the methods for receiving emergency information require access to some
technology. For example, residents may check the official website, sign up for emergency text
messages on a cell phone, e-mail, pager, or fax at www.alert.dc.gov; call "reverse 911" to access a
voice messaging system; or listen to specified local radio stations for emergency information. Id. Of
course, people who have not visited the website are unlikely to have information about the other
emergency information options.
137 See, e.g., CLUSTER 28 COMMUNITY EMERGENCY MANAGEMENT PLAN (CEMP), HISTORIC
ANACOSTIA, 38 (2004), http://dcema.dc.gov/dcema/frames.asp?doc=/dcema/lib/dcema/Cluster28
Updated.pdf [hereinafter CLUSTER 28] (discussing how in most wards public schools provide the principal source of emergency shelters, along with a few recreation centers in Wards 5, 6 and 7).
138 Joshua Knauer & Pari Sabely, Emergency Response: Missing Data at the Center of the
Storm, THE BROOKINGS INST., Jan. 23, 2006, http://www.brookings.edu/opinions/2006/0123community
development-sabety.aspx.
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key neighborhood data available to key decision-makers "in real time" during an
13 9
emergency.
The primary official mechanism for communicating emergency orders to the
general public in the District is through the Text Alert DC and Voice Alert DC
systems. 140 Text Alert DC requires people to enroll online to receive emergency
messages by cell phone, email, pager, or Personal Digital Assistant. Voice Alert
DC allows emergency managers to place group telephone calls to a designated
neighborhood for delivery of instructions. Emergency information is also available on specified radio stations and on the District's Emergency Information
Center website.
The DRP goes a long way toward recognizing some of the problems with coordination, communication, and logistics revealed by the response to Hurricane Katrina. Yet, like the NRP and New Orleans' plan, the DRP will only receive its
true test when disaster strikes the District. Indeed, Mayor Adrian Fenty recognized the need for ongoing assessment and evaluation of the DRP.
The DRP must remain a dynamic and flexible document that will change
and mature with each update. In order for the plan to be effective, it must
be challenged, tested, and retested through real-world operations, and District and regional exercises. It must reflect the knowledge gained from our
experiences and lessons realized during disaster and emergency
situations. 141

Yet, despite the Mayor's recognition of the need for ongoing assessment, the
DRP available on the Emergency Management Agency website continues to
state that it was last updated in December 2005, and the site was "under revision"
in 2007. The District has much to learn from the experience of federal, state, and
local response to Hurricane Katrina. One of the most important lessons emerging
is that disaster planning does not work equally well for all populations; thus, special provisions need to be made to prepare for, support, and serve a city's most
vulnerable populations. The District should take the following steps to tailor its
comprehensive DRP to the differing needs of its poor neighborhoods and vulnerable populations:
1. Follow through on the DRP's commitment to engage in ongoing review,
assessment, simulation, and practice, while involving vulnerable populations in the planning process.
139 Id.
140 See District of Columbia, Emergency Information Center, http://alert.dc.gov (last visited
Oct. 14, 2008).
141 Id. at i-ii.
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2.

Ensure that information about the DRP is updated and widely disseminated to all of the city's populations, using neighborhood-based communication systems that do not rely exclusively on internet technology.
Update and individualize the Community Emergency Management
Plans to take into account specific socio-economic characteristics of
each neighborhood.
Develop and implement a comprehensive, neighborhood-based information system with redundant backup and multiple methods of access
that will provide key data about vulnerable populations to decisionmakers in real time during emergency response efforts.

3.

4.

B.

Don't Leave the Vulnerable Behind. Planningfor Emergency Evacuation

There was a disaster plan for New Orleans, and things proceeded exactly as
planned. Those with the means would leave, those without the means would
not.'

42

With Hurricane Katrina approaching, Alabama, Louisiana, and Mississippi implemented one of the largest emergency evacuations in history. 14 3 The Committee found that evacuations of general populations went relatively well in all three
states.'44 However, in New Orleans and Jefferson Parish, mandatory evacuation
orders came late or not at all. 1 4 5 The Committee found:
New Orleans city officials, who were responsible for executing an evacuation plan and who had the authority to commandeer resources to assist in
the evacuation, failed to evacuate or assist in the evacuation of more than
70,000 individuals who did not leave either before the announcement of the
mandatory evacuation or after the storm hit. Those who did not evacuate
included many who did not have their own means of transportation. Despite the declaration of a mandatory evacuation on Sunday before landfall,
New Orleans officials still did not completely evacuate the population. Instead, they opened the Superdome as a "shelter of last resort" for these
46
individuals.'
One of the problems with New Orleans' evacuation plan was that state and
local officials "only facilitated evacuation of those who had the means to evacu142 Mari Matsuda, Idea: The Flood: PoliticalEconomy and Disaster, 36 HOFSTRA L. REV. 1, 5
(2007).
143 A FAILURE OF INITIATIVE, supra note 26, at 103.
144 Id. at 104.
145 Id. The Committee found that despite their knowledge about the extreme threat to New
Orleans, Governor Blanco and Mayor Nagin delayed issuing a mandatory evacuation order until
nineteen hours before projected landfall. Id. at 109. Even worse, Jefferson Parish never issued a
mandatory evacuation order except for the lower parts of the parish on the Gulf Coast. Id. at 110.
146 A FAILURE OF INITIATIVE, supra note 26, at 103.
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ate the city."' 147 As New Orleans citizen and community leader Dyan French
asked: "Why would you get in the public media and ask a city, where 80% of its
citizens ride public transit, to evacuate? What [were] they supposed to do?
Fly?'

148

The New Orleans Plan specifically designated the Regional Transit Authority,
supported by multiple federal, state, and local agencies, as the lead agency to
transport persons in need of public transportation to evacuate.1 49 After the
mandatory evacuation order, officials sent police and fire departments throughout the City directing people to checkpoints where buses would pick them up; the
buses, however, only took them to the Superdome, which had been opened as a
shelter of last resort.150 Officials in some parishes did ask non-governmental organizations to help evacuate residents who did not have vehicles. 15 1 However, no
large-scale transportation plan existed to evacuate New Orleans residents who
depended solely on public services for their transportation needs. Although individuals share the blame, an earlier declaration of mandatory evacuation likely
would have resulted in a more thorough evacuation.152
Another shortcoming of New Orleans' evacuation planning was the failure to
anticipate the needs of vulnerable populations, such as the sick, the elderly, and
people with disabilities. One question that became apparent from the news was
why more New Orleans hospitals and nursing homes did not evacuate prior to the
storm. Responsibility for emergency planning rests with the individual hospital or
nursing home, and most prioritize a plan to "shelter in place" rather than evacuate, due primarily to time and cost considerations. 153 However, the Committee
found that hospital emergency plans were not adequately prepared to communicate with the outside world-a threat to the safety of both medical staff and their
patients. Many hospital emergency generators were located at ground level or
below and quickly flooded. 155 When generators failed, pulmonary ventilator systems and other medical equipment requiring electricity became inoperable and
had to be sustained by hand pumps. 156 Only three acute care hospitals in the New
147
148
149
150

Id. at 111.
Id. at 61.
Id. at 113.
Id.

151

A FAILURE OF INITIATIVE, supra note 26, at 65. A program called "Brother's Keeper" in

New Orleans and Jefferson County had a phone bank that tried to match riders with drivers once the
evacuation was announced. Id.
152 Id. at 114-15. The Committee found that, for a variety of reasons, some residents of the
affected area played "hurricane roulette" rather than heeding the orders to evacuate. Id. at 114. Many
who made that decision paid dearly with their safety, or even their lives. Id.
153

A FAILURE OF INITIATIVE, supra note 26, at 268-69.
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156

Id. at 269.
Id. at 284.
Id.
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Orleans area remained fully operational.' 5 7 Moreover, New Orleans hospitals
and first responders were not adequately prepared for a post-landfall evacuation.' 58 Further, because of the mandatory evacuation order, the Red Cross did
not operate at all within New Orleans. 5 9
Like hospitals, nursing homes are responsible for their own emergency evacuation systems. 160 Most plans call for families to assist with evacuations and several
southeast Louisiana nursing homes have agreements to transfer patients to nursing homes in the northern part of the state.' 6 ' Many nursing homes in New Orleans evacuated their residents, but at least one failed to evacuate at all: thirty-five
62
residents died.'
Like the sick and elderly, prisoners are particularly vulnerable to the impact of
a disaster because they are held in captivity and cannot voluntarily evacuate.
When Hurricane Katrina hit New Orleans, the Orleans Parish Prison held more
than 6700 prisoners; the vast majority of them were African American, pre-trial
detainees who had not been convicted of any crime. 6 3 When floodwaters rose
and power was lost, deputies locked prisoners in their cells and fled, leaving hundreds of prisoners alone in the flooded facility for twenty-four hours with water
reaching up to their necks. 164 Eventually, thousands of prisoners were transported to a nearby concrete overpass where they languished for days without
adequate water and food.' 6 5 At that time, many were taken to the Hunt Correctional Center and then dispersed to other prisons. 1 66 Widespread hunger and lack
of medical attention led to violence and abuse. Even more importantly, flooding
destroyed much of the court system and legal records in New Orleans and government officials did not know inmates' legal status or medical and psychiatric
conditions for a time. 1 67 The City's failure to plan for this vulnerable population
caused needless suffering and chaos in the criminal justice system for many
months following the hurricane.
New Orleans also failed to plan effectively for post-landfall evacuation:
"Neither the New Orleans Plan nor the state's Emergency Plan expressly pro157 Id. at 284. Four more hospitals maintained some limited function and twenty-one were not
operational, closed, or evacuated. Id.
158 Id.
159 Id. at 351. The Southeast Chapter of the Red Cross relocated to the town of Covington after
the evacuation order and did not service shelters of last resort within the city because "there are no
shelter sites that meet hurricane safety criteria within Orleans Parish." Id.
160 Id. at 294.
161 Id.
162 A FAILURE OF INITIATIVE, supra note 26, at 294.
163 Quigley, supra note 19, at 965-56.
164 Id. at 966 (citing NAT'L PRISON PROJECT ET AL., supra note 27, at 29-33).
165 Id.
166 Id.
167 Id. at 966-67.
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vided for the protection of vital transportation assets to evacuate the City after
flooding.' 68 The federal government also failed to anticipate the need for postlandfall evacuation, and poor communications further hampered and delayed rescue efforts.' 69 As a result, survivors of the storm spent days in horrendous conditions, awaiting rescuers who seemed never to arrive.
The consequences of the failure to evacuate New Orleans led to preventable
deaths, great suffering, and further delays in relief.170 Thousands of residents
were forced to climb onto their roofs to wait for rescue or flee through the
flooded streets; thousands more were trapped in their homes and died. 7 1 More
than 70,000 people languished in overcrowded emergency shelters waiting for
1 72
buses and supplemental airlifts to take them out of the city.
What happened in New Orleans illustrates an important lesson: simply issuing
an evacuation order is not enough. To avoid mass chaos and the prospect of
thousands of people being left behind, the government must clearly communicate
and facilitate the implementation of any evacuation order.
The District's Emergency Information Plan is set up to reach a large audience
as quickly as possible, but the underlying assumptions all depend on access to
electricity, cell phone lines, and other technology that might not be available during an emergency. Even if electric and phone lines are working, it is not safe to
assume 3that people living in poor, underserved neighborhoods will have access to
them.

17

To avoid the problems that happened with evacuation of New Orleans, the
District should take the following steps:
1. Declare mandatory evacuations quickly and identify reliable methods
for communicating with the general public and vulnerable populations.
2. Require hospitals, nursing homes, and residential facilities for the elderly and disabled to have approved evacuation plans and reciprocal relationships with regional providers who can provide temporary shelter
to their residents.
3. Require prisons to have clear evacuation plans, automated records of
their populations, and reciprocal relationships with regional facilities
168 A FAILURE OF INITIATIVE, supra note 26, at 123.
169 Id.
170 Id.
171 Id. at 104.
172 Id.
173 Greenberger, supra note 98, at 291. Greenberger argues that cities should develop pilot
neighborhood-based projects to develop and test alternative methods of communication, such as
neighborhood phone trees, postings at local community centers, and battery-operated radios. Id. at
293. He also argues that residents should be given guidance on what are the most essential emergency
supplies, rather than being told to purchase a long laundry list of supplies. Id. at 294.
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that can temporarily house their inmates in the event of an emergency
evacuation.
4. Clearly identify and mark in advance the pick-up points for emergency
transportation, including pick-up points at public housing projects and
residential facilities where many elderly and disabled people reside.
5. Ensure that people have somewhere to go by pre-designating emergency shelters along evacuation routes outside of the disaster area.
6. Stage adequate food, water, and other essential supplies along evacuation routes and near emergency shelters.
C.

Protecting Those Left Behind: Preparingfor Emergency
Shelters and Shelter in Place

Compounding the problems with New Orleans' evacuation, the shelters of last
resort identified by officials to house those who could not leave the City were
woefully inadequate.1 74 The Superdome, originally designated as a "special
needs" shelter, had to be opened to the general population, and became severely
overcrowded.17 5 Conditions at the Superdome, along with those at other shelters

such as the Convention Center and the Cloverleaf, were horrific. Although there
was adequate food and water at the outset, these shelters were never intended to
1 76
house thousands of people for several days, and conditions soon deteriorated.

The Superdome's roof opened up and the building lost power; only emergency
lighting remained and the air conditioning failed.' 7 7 The water and sewer systems
also failed, causing the toilets to back up.1 78 Conditions were so horrendous that
some frustrated New Orleanians tried to escape from the shelters and find their
79
own way to higher ground.'

One issue that continues to haunt Katrina survivors is the government's failure
to provide adequate food, water, and other necessities to Katrina's victims. This
failure was not due to a lack of resources-billions of dollars flowed into the Gulf
174

A FAILURE OF INITIATIVE, supra note 26, at 113.

175 Id. at 280.
176 Id. at 117.
177 Id.
178 Id. Conditions were also unbearable at the Convention Center, although it is unclear when
officials designated it as a shelter or became aware of its deteriorating conditions. Id. at 117-18. With
more than 19,000 inhabitants, the Convention Center had no electrical power, no lighting, no air
conditioning, and no functioning toilets. Id. at 118. In addition, there was no security on hand, no
weapon screening, and no food or water. Id. Outside gathering points, like the Cloverleaf were even
worse. There was no shelter from the sun, they were not manned by security personnel, and there was
inadequate food, water, and medical treatment. Id. at 119.
179 See, e.g., A FAILURE OF INITIATIVE, supra note 26, at 312-13. An eighty-six year old evacuee
fled the Superdome in search of heart medications. The evacuee was unsuccessful and had to be
rescued after falling into nearby water; still, he did not want to return to the Superdome. Id.
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Coast region.' 80 Still, we all watched as it took days for the resources to reach
people stranded at the Superdome and other shelters. The Committee found that
181
FEMA's logistics and contracting systems were partly to blame for the failure.
FEMA lacked situational awareness; it was unable to track commodities within
its own system and deploy them where they were needed.182 FEMA also suffered

from a lack of trained procurement professionals, uniform contracting procedures, and staff for the volume of contracting it performed.' 83 Moreover, the
procedures for requesting federal assistance were so complicated that they caused
confusion and unnecessary delay. 184 Congress found: "The failure at all levels to

enter into advance contracts led to chaos and the potential for waste and fraud as
acquisitions were made in haste.' 8 5 As a result, in an effort to meet pressing
humanitarian needs, many contracts were made on a sole-source basis rather than
competitively bid.1 86

Another major failing was the lack of advance planning for people with
chronic and acute medical needs. Prior to Hurricane Katrina, Louisiana's health
care indicators placed the state nearly at the bottom of the United Health Foundation's overall health rankings.18 7 More than 2500 hospital patients were evacu180 Just a month after Katrina, Congress had already passed legislation providing over $63 billion to the Department of Homeland Security for disaster relief. A FAILURE OF INITIATIVE, supra
note 26, at 319. Non-governmental charitable organizations also poured billions of dollars into the
City. Id. at 343.
181 A FAILURE OF INITIATIVE, supra note 26, at 319.
182 Id. at 321.
183 Id. at 332.
184 Id. at 323.
185 Id. at 329.
186

A FAILURE OF INITIATIVE supra note 26, at 329. By the end of September, 80% of the

contracts had been awarded without full and open competition; this number was slowly reduced to
50% in the first half of December. Billions of dollars were awarded in "no-bid" contracts to Bechtel
Corporation, the Shaw Group, Inc., CH2M Hill, Inc. and Fluor Corp. to provide emergency housing
and shelter, start the cleanup of hazardous waste, and begin restoration of the transportation infrastructure. Id. at 330. Many of these are the same corporations that were awarded contracts for the
reconstruction of Afghanistan and Iraq. Id; see also RITA J. KING, CORPWATCH, BIG, EASY MONEY:
DISASTER PROFITEERING ON THE AMERICAN GULF COAST 1-2 (2006), http://s3.amazonaws.com/
corpwatch.org/downloads/Katrina-report.pdf. The Hurricane Katrina Fraud Task Force, established
by Attorney General Alberto R. Gonzalez immediately after the storm, was charged with investigating all types of fraud associated with the disaster, including government contract and procurement
fraud. See DEP'T OF JUSTICE, HURRICANE KATRINA FRAUD TASK FORCE, SECOND YEAR REPORT TO
THE Ayr'y GEN. (2007), http://www.usdoj.gov/katrina/Katrina_Fraud/docs/09-04-07AG2ndyrprogrpt.
pdf. As of August 30, 2007, the Task Force had prosecuted more than 768 individuals, primarily involving fraud to obtain individual-assistance benefits from FEMA and the American Red Cross. Id. at
4.
187 Quigley, supra note 19, at 977 (citing UNITED HEALTH FOUND., AMERICA'S HEALTH RANKINGS: A CALL To ACTION FOR PEOPLE & THEIR COMMUNITIES 50 (2006), available at http://www.

unitedhealthfoundation.org/ahr2006/2006ahr.pdf). Louisiana ranked 49th in 2005, 50th in 2004, and
50th again in 2006. Id. The infant mortality rate of 9.9 deaths per 1000 live births put Louisiana at 49th
in the country. Id.
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ated from New Orleans, and dialysis centers with caseloads of more than 3000
patients were closed, along with Charity Hospital, the health care provider for
188
most of the City's poor.
In New Orleans, which has the largest special needs population in Louisiana,
officials designated the Superdome as a special needs shelter, but lacked a clear
or consistent definition of "special needs. ' 189 Nor did they have a database or
system for tracking special needs patients and their locations. 190 Although the
Superdome has been used since 1998 to shelter citizens with special needs during
hurricanes, it did not have the personnel, facilities, or supplies to provide dialysis
or other services required by special needs patients.1 9 1 This problem was exacerbated by the fact that the City originally planned to shelter only special needs
patients at the Superdome, but then had to declare it a shelter of last resort for
the general population. 192 There were enough personnel and supplies to care for
193
approximately 1000 people: the crowd grew to an estimated 23,000 people.
Special needs patients first were moved to Section 132, next to the First Aid Station, and then to the Sports Arena. 194 Conditions were even worse in the Convention Center, which was never intended to serve as a shelter and had no
1 95
medical capabilities in place prior to the storm.
The Committee found: "Despite deficiencies in coordination, communication,
and capacity, public health and medical support services effectively treated a
massive and overwhelming evacuee population." 196 However, poor planning, inadequate communication, and difficulties coordinating efforts resulted in delays,
shortages of resources, and loss of life in the region. 197 Although the U.S. Department of Health and Human Services and DHS had the capacity to mobilize
and deploy teams of medical personnel to disaster areas, only a limited number of
personnel and medical supplies were pre-positioned prior to Katrina's landfall. 1 98
Poor planning in the pre-positioning of medical supplies and equipment led to
unnecessary delays and shortages-some areas awaited medical assistance for
1 99
hours, or even days.
188

Quigley, supra note 19, at 978 (citing ROBIN RUDOWITZ ET AL., Health Care in New Orleans

Before and After Hurricane Katrina, 25 HEALTH
189 A FAILURE OF INITIATIVE, supra note
190 Id.
191 Id. at 279.
192 Id. at 280.
193 Id.
194 A FAILURE OF INITIATIVE, supra note
195 Id.
196 Id. at 267.
197 Id. at 269.
198 Id. at 267.
199 A FAILURE OF INITIATIVE, supra note

An'. w393, w393 (2006)).
26, at 276, 278-79.

26, at 280.

26, at 270, 275.
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Some volunteers provided medical care to evacuees in extreme conditions. Dr.
Gregory Henderson, who was attending a conference at the Ritz-Carlton Hotel,
set up an impromptu clinic after breaking into the Walgreens Pharmacy across
the street for medicine and supplies. 200 Most patients sought prescription refills
that he did not have. 201 Dr. Henderson later opened another clinic at the Sheraton Hotel where he treated several hundred police officers who had set up operational headquarters therein. 20 2 The majority of patients suffered from
hypertension, diabetes, and generalized anxiety disorders.20 3 However, even patients who had access to medical care were hampered by the lack of electronic
patient medical records or a common medical record system. 20 4 In addition, lack
of coordination and excessive red tape hindered efforts to diagnose and treat
people who needed medical care.20 5 As the Committee found, thousands of people were saved due to the tireless efforts of medical personnel and volunteers, but
the most vulnerable populations, such as "special needs" patients, paid a dispro20 6
portionate price for lack of preparation and planning.
In addition to FEMA's failure to plan and anticipate the basic needs of evacuees, it failed to take advantage of the numerous volunteer resources that became
available following the storm. Thousands of volunteers, made their way to the
Gulf Coast to offer assistance, including first responders from other states, medical personnel, lawyers, and others. Hundreds of charitable organizations donated
billions of dollars in relief to the region.2 0 7 This generosity is one of the enduring
success stories of Hurricane Katrina, but the impact of volunteers did not reach
its full potential due to logistical issues in providing relief.
As discussed above, the Red Cross is the primary agency with quasi-governmental responsibility for providing mass care, housing, and human services in
times of emergency.2 0 8 Hurricane Katrina was the largest relief operation the
Red Cross had ever handled and it simply did not have the logistical capacity to
manage the $2 billion operation. 20 9 Although Red Cross officials coordinated a
massive pre-landfall staging operation, it experienced many logjams in delivering
200 Id. at 281.
201 Id.
202 Id.
203 Id. at 281-82.
204 A FAILURE OF INITIATIVE, supra note 26, at 295.
205 Id. at 300.
206 Id. at 302.
207 Id. at 343. "As of January 9, 2006, private donations, including cash and in-kind gifts, had
reached $3.13 billion according to the Center on Philanthropy at Indiana University." Id. This represents the largest disaster response effort in United States history, according to the Government Accountability Office. Id. The Salvation Army, Bush-Clinton Katrina Fund and Catholic Charities raised
hundreds of millions of dollars; other major charities, including the United Way, also contributed
meaningfully to the effort. Id.
208 A FAILURE OF INITIATIVE, supra note 26, at 343.
209 Id.
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necessary relief.2 10 These included communications issues with FEMA that resulted in difficulty obtaining and delivering adequate food;21 1 lack of coordination that resulted in a disorganized shelter process; 212 and lack of coordination of
post-landfall evacuations, resulting in substantial populations not receiving
213
services.
Other major charities, including the Salvation Army, Catholic Charities,
United Way, and the National Voluntary Organizations Active in Disaster also
arrived at the disaster area to provide relief, and deliver meals, supplies, and
services to victims of the storm.2 1 4 The Committee found that, despite some logistical failures, "the Red Cross and numerous other charitable organizations performed admirably and heroically in reaching the greatest number of people with
impressive speed. '215 However, it is clear that volunteerism could have been put
to better use had it been coordinated with efforts by FEMA and state and local
authorities. The sheer number of victims, along with their resettlement all over
the U.S., strained the capacity of the social service network to respond fairly and
quickly to families in need.2 16
The District's plan seems to anticipate many of the issues that went wrong in
New Orleans, but fails to take into account some of Katrina's most important
lessons. Like most emergency plans, the DRP assumes that residents will have to
manage on their own for the first seventy-two hours after a public emergency
before receiving assistance from first responders. 2 17 The District's Emergency
Management Agency has designated shelters in every ward to be used in case of a
major public emergency. 218 The vast majority of these shelters are public schools,
210
211
212
213
214
215
216

Id. at 343-46.
Id. at 347.
Id. at 348-49.
A FAILURE OF
Id. at 352-53.
Id. at 354.
Id.

217

DisTmicr RESPONSE PLAN, supra note 128, at 13.

INITIATIVE,

supra note 26, at 349.

218 Id. at Emergency Support Function ("ESF") 6-8. The vast majority of those shelters are
located within the District of Columbia Public Schools ("DCPS"), so the DCPS is responsible for
providing emergency food, food storage, and cooking facilities for evacuees. Id. at ESF 6-10. The
DRP puts the Department of Human Services in charge of ESF 11, which is responsible for identifying, securing and arranging for the transportation and provision of food assistance to victims of a
disaster. Id. at ESF 11. ESF 3 is responsible for public works and engineering, including distribution of
emergency potable water and ice, debris removal, and emergency power support to predetermined
facilities. Id. at ESF 3. Designated agencies have developed a detailed plan for emergency power,
debris operations, potable water distribution, water distribution, ice distributions, and structural assessments. Id. ESF 6 is responsible for mass care, including the provision of shelter, food, and emergency first aid assistance to those impacted by a public emergency, Id. at ESF 6. Emergency shelters
may include those pre-identified in existing structures, as well as the creation of temporary facilities.

Id.
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along with a few community centers and recreation centers.2 "9 The neighborhood
plans emphasize that people should wait for an evacuation order before going to
a shelter; in many circumstances, residents are requested to "shelter in place"
rather than leaving their homes. No large facilities comparable to the Superdome
are identified in the District's plan; thus it is difficult to foresee how the District
would house its residents if a massive evacuation were required. Moreover, if a
disaster occurs during school hours (which seems likely in the event of a terrorist
attack), how many additional people can be accommodated in a school building
already full of students, teachers, and staff?
The U.S. House of Representatives Committee on Oversight and Government
Reform recently investigated the capability of District hospitals to handle a potential event, such as a terrorist bombing, which would cause extensive catastrophic injuries. 22 0 According to the intelligence community, a terrorist attack in
the United States would most likely involve conventional explosives. 22 ' The
House of Representatives issued a report in May 2008 finding that hospitals in
the District and six other major U.S. cities lack the ability to cope with even
minor national emergencies.2 22 The House Committee conducted a survey of
Level I trauma centers in cities deemed to be at high risk of a terrorist attack.
None of the hospitals surveyed in the seven cities had sufficient emergency care
capacity to respond to an attack generating the number of casualties that occurred in the Madrid commuter train bombing of 2004-177 dead and 2000 injured.2 2 3 They had no room in their emergency rooms to treat a sudden influx of
victims, virtually no free intensive care unit beds within their hospitals, and an
inadequate number of regular inpatient beds to absorb the casualties. 224 The District had one of the most acute shortages of capacity.2 2 5 There were no available
spaces in the emergency rooms of the two Level 1 trauma centers surveyed:
Washington Hospital Center and George Washington University Medical
Center.

22 6

219 See District of Columbia, District Emergency Shelters Interactive Map, http://dc.gov/
emergencies/sheltersimap.shtm.
220 MAJORITY STAFF OF H.R. COMM. ON OVERSIGHT AND GOV'T REFORM, 110TH CONG., HosPITAL EMERGENCY SURGE CAPACITY: NOT READY FOR THE "PREDICTABLE SURPRISE" (Comm. Print
2008) [hereinafter HOSPITAL EMERGENCY REPORT].
221 Id. at 1. The Congressional study "used the 2004 Madrid bombing as a standard for assessing mass casualty preparedness following an explosive attack." This attack generated 177 immediate
deaths and more than 2000 injuries; "966 patients were taken to 15 hospitals" following the event. Id.
222 Id. at 3-4.
223 Id. at 1.
224 Id.
225

HOSPITAL EMERGENCY REPORT, supra note 220, at 1.

226 Id. at ii. The District's third Level I facility, Howard University Hospital, did not respond to
the survey.
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Despite this lack of infrastructure, the DRP does not identify additional facilities or resources to be designated specifically for medical care in the event of an
emergency. Like New Orleans, District hospitals and health care facilities are
required to develop their own emergency plans. The District of Columbia Hospital Association serves as a clearinghouse communications center to coordinate
22 7
capacity, evacuation, and other needed services in case of an emergency.
Under the DRP, the Department of Health is responsible for health and medical
services in case of a public emergency. 228 The DRP requires District schools to
develop school emergency response plans and procedures.22 9 The DRP recognizes that in the case of a significant public emergency, hospitals, nursing homes,
and other health care facilities may be severely damaged or destroyed; even if
operational, they are likely to be overwhelmed by the demand.2 3 ° Moreover, critical and chronic patients may require evacuation, and access to routine medications and services may be impeded. 23 1 This may require the District to mobilize
resources, provide triage, and transport patients to other health care facilities.2 32
However, the DRP does not contain a specific plan to implement this critical
function.
One of the most important aspects to emergency response is adequate information. Government officials must know who the most vulnerable constituents
are, where they are located, and what treatments they need.2 33 The District
should clearly define its special needs populations and maintain a database, in234
cluding an electronic health records system accessible from a secure server.
The government should also develop a list of the most common medications and
equipment needed for most chronic conditions and stockpile or source sufficient
supplies to respond to a disaster.2 35
Whether evacuated to a shelter or requested to shelter in place, residents are
expected to be prepared with emergency provisions. 236 These requirements may
be reasonable for middle class people, but are not realistic for vulnerable residents living on the brink of poverty. For example, the recommended DC Emergency Go Kit should contain: a three-day supply of water; a three to five day
227 DISTRIc-r RESPONSE PLAN, supra note 128, at 43.
228 Id. at ESF 8-1. Coordination is provided by the Health Emergency Coordination Center of
the Department of Health and the Emergency Operations Center of the Emergency Management
Agency. Id. at 8-2.
229 Id. at 42.
230 Id. at ESF 8-4.
231 Id.
232 Id.
233 Tulin, supra note 31, at 148.
234 Id. at 150.
235 Id. at 151.
236

District of Columbia, Shelter and Evacuation Guide, Ward 8, http://alert.dc.gov/eic/lib/eic/

72hours/evac-gui de.pdf.
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supply of non-perishable meals; a week's worth of prescription medications; personal sanitation supplies such as toilet paper and soap; a change of clothing, comfortable shoes, and rainwear; a portable radio, flashlight, and extra batteries; and
a sleeping bag with bedding-all packed in an easy-to-carry container such as a
back pack or duffle bag.2 3 7 It is difficult to imagine that poor families who are
struggling to pay for rent and the necessities of life will be able to afford these
provisions in advance of an emergency.
Despite its emphasis on individual preparedness, the DRP recognizes that a
significant proportion of affected people will not be prepared to be self-sufficient
and will require assistance with evacuation and mass care needs. 238 The Community Emergency Management Plans ("CEMPs") recognize that governmental assistance may not be available during an emergency, and envision a "neighbor-toneighbor" mutual assistance program as the back-up. 239 The Cluster Emergency
Response Program ("CERP") offers a variety of ward-based training opportunities, focused primarily on individual preparedness. 24 0 The CERP recommends
that neighbors meet, take training courses, and work together to develop
plans.2 4' It also suggests that each cluster should establish a Cluster Emergency

Preparedness Committee to coordinate information, bring together community
leaders and volunteers, and identify potential sources of food and supplies.24 2 In
addition, community members are encouraged to form a Neighborhood Corps
and put into place an incident command system, community emergency response
team, and cluster emergency coordination center.2 4 3 Although the motivation of
237 Id.; see also Make an Emergency To Go Kit, http://72hours.dc.gov/eic/cwp/view.asp?a=
1272&q=568088&cat=3.
238 DISTRICT RESPONSE PLAN, supra note 128, at ESF 6-5. On a routine basis, the Office of
Property Management and the D.C. Public Schools are supposed to inspect designated shelters to
ensure that they are adequately prepared for an emergency. Id. at ESF 6-6. The Department of
Human Services ("DHS"), the lead agency for mass care, is supposed to ensure that its contract
providers have medication available for people in shelters. Id. at ESF 6-7. DHS is also authorized to
issue emergency food stamps and vouchers to individuals and families to purchase food. Id. Pursuant
to the DRP, the Office of Contracting and Procurement ("OCP") is supposed to establish procurement agreements with vendors that will be able to provide goods and services in the event of a public
emergency. Id. at ESF 7-4. OCP has emergency procurement mechanisms (credit cards) and authorization to enter into emergency contracting procedures that are triggered when the Mayor declares a
state of emergency. Id. The District's plan also anticipates the use of a volunteer system to supplement its relief efforts. Serve DC is the primary District agency in charge of Emergency Support Function 16, which is responsible for donations and volunteer management. Id. at ESF 16-1. The DRP
recognizes that "unsolicited shipments of donated goods and large numbers of unaffiliated volunteers
may interfere and impede critical disaster response and recovery operations." Id. at 16-4. Thus, Serve
DC is charged as the primary agency for coordinating and managing donations and volunteers. Id.
239 See, e.g., CLUSTER 28, supra note 137, at 5.
240 Id. at 6-7.
241 Id. at 9.
242 Id. at 19-20.
243 Id. at 20-23.
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the District to implement community-based communication systems is admirable,
it is difficult to imagine that this complex structure will be implemented in most
neighborhoods, especially those with large populations of poor, elderly, and other
vulnerable populations.
Rather than, or in addition to, inventing new structures for community emergency management, the District should take advantage of structures already in
place, especially those that serve the city's vulnerable populations. For example,
more than 6700 households in the District live in public housing projects, and
most of those live well below the poverty rate.2 4 4 The District of Columbia Housing Authority ("DCHA") has recognized the importance of planning for public
housing residents who are "living in continuously perilous life circumstances, 2 45
and of developing a strategy "to provide intervention services that increase selfsufficiency" for those populations in their care.246
DCHA has identified property demographics for the public housing units in its
care, including statistics on the percentage of households living in poverty and on
the number of children, elderly, and people with disabilities.24 7 The conclusion
from this data is that "with alarming consistency they [public housing communities] show worse economic, educational, and health conditions" than the geographic areas where they are located. 24 8 These communities are more vulnerable
to dependency on public assistance and low employment; they face more challenges in public safety, health, education, employment, and child welfare than the
rest of the District. 2 4 9 They need access to high quality services that produce
substantial and measurable results. 250 Although self-sufficiency is a laudable
long-term goal, given the reality of the needs of these communities, DCHA
should take responsibility for emergency planning for the residents in its care.
In order to prevent the problems that arose in the wake of Hurricane Katrina,
the District should take the following steps:
1. Designate shelters of last resort to be used if evacuation is necessary
with adequate infrastructure and equipment to house anticipated
populations.
2. Ensure that hospitals, nursing homes, schools, prisons, and other places
that house vulnerable populations have adequate infrastructure to provide shelter-in-place, including emergency generators and communication systems, to survive an emergency.
244
245
246
247
248
249
250

ASSET MANAGEMENT PLAN CONSIDERATIONS, supra note 76, at 7.

Id.
Id.
Id. at 12-29.
Id. at 30.
ASSET MANAGEMENT PLAN CONSIDERATIONS, supra note 76, at 30.

Id. at 7.
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3. Prepare as many public housing projects as possible to serve as shelters
of last resort for their residents.
4. Stage essential food, water, and supplies in proximity to shelters,
schools, residential facilities, and public housing projects.
5. Put pre-authorized contracts in place for essential supplies, equipment,
and emergency medical personnel.
6. Conduct ongoing trainings with appropriate agencies and non-governmental organizations to plan ahead for communication and coordination of volunteers.
7. Automate the District's medical record and criminal justice record system to create portable electronic records that are accessible on an internet-based secure server.
D. When the Crisis is Over.- Providing Legal Services to
Survivors of the Disaster

Katrina dramatically impacted the court system in Louisiana and other affected states, resulting in delays, lost evidence, and lack of representation for
many survivors of the storm.25 1 In New Orleans, 7500 attorneys (one-third of the
state's bar) were evacuated, and many lost their own homes.2 12 The Louisiana
Supreme Court and Court of Appeals for the Fourth Circuit sustained only minor
253
flooding, but were inaccessible due to the evacuation and lack of electricity.
Courts in eight parishes were damaged and unusable; the Orleans Parish criminal
and civil courts had to be relocated to separate locations.254 Even when courts
were relocated, they had difficulty resuming operations because of a lack of
25 5
personnel.
The impact of the disaster also created a plethora of new legal issues as survivors struggled to find assistance to recover and rebuild from the storm. Law Professor Michelle Ghetti remarked: "New things come up every day. I think this
storm is going to56produce more legal issues and complications than anyone has
2
ever imagined.

251 See Thomas A. Birkland & Carrie A. Schneider, Emergency Management in the Courts:
Trends After September 11 and Hurricane Katrina, 28 JUST. Sys. J. 20 (2007).
252 Id. at 25.
253 Id.
254 Id. at 25-26.
255 See id. at 26.
256 Brenna G. Nava, HurricaneKatrina: The Duties and Responsibilities of an Attorney in the
Wake of a Natural Disaster, 37 ST. MARY'S L.J. 1153, 1158 (2006).
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At a time when local resources were taxed to the limit and many Louisiana
attorneys were struggling to resume their own lives,257 volunteers from around
the country arrived in the Gulf Coast to offer support and services. Both Missisattorneys to prosippi and Louisiana courts issued orders allowing out-of-state
25 8
survivors.
to
services
bono
pro
emergency
vide temporary
Since Hurricane Katrina, thousands of volunteer attorneys have provided pro
bono legal services to affected residents of the Gulf Coast. The American Bar
Association quickly established a Hurricane Katrina Task Force, and within the
first week after the disaster posted a website to provide disaster relief information.2 5 9 The website, which is still operational, provides information and resources for both survivors and volunteers on a wide array of legal issues. 2 60 The
Young Lawyers Division ("YLD") coordinated with FEMA to connect callers
with volunteer lawyers through a toll-free hotline. 61 Volunteer attorneys can
also sign up on the website to do pro bono legal work for survivors.262
Law students across the country were also energized to provide assistance to
survivors of Hurricane Katrina. Shortly after the disaster, they formed the Student Hurricane Network ("SHN") to provide long-term assistance to communities affected by Hurricanes Katrina and Rita. 263 The SHN coordinates and
connects hundreds of law students each year with volunteer opportunities on the
Gulf Coast.264 Students are matched up with dozens of public interest organizations to conduct intake interviews and research on a wide range of issues, including: housing; immigrant labor; civil rights and liberties; employment and labor
law; community development; and criminal, racial, and economic justice. 265 The
257 The storm displaced many law firms, which had to work from alternative locations as far
away as Texas. Id. at 1164. Some lawyers with smaller firms feared that their firms would not survive
the disaster and sought full-time employment in other states. Id.
258 Id. at 1174.
259 Mary L. Boland, Will Your CriminalJustice System Function in the Next Disaster?,22 CRIMINAL JUSTICE 28, 34 (2007). See also, AMERICAN BAR Ass'N, IN THE WAKE OF THE STORM: THE ABA

RESPONDS TO HURRICANE KATRINA 10 (2006), http://www.abanet.org/op/reportslaba-katrinareport.
pdf [hereinafter IN THE WAKE OF THE STORM].
260 IN THE WAKE OF THE STORM, supra note 259, at 11.
261 Id. at 12. By mid-2006, "YLD volunteers had responded to 6,400 calls in Louisiana, 5,500
calls in Mississippi, 400 calls in Texas and less than 50 in Alabama." Id.
262 Id. The volunteer link also appears on the website http://www.katrinalegalaid.org. This is a
joint effort by the ABA, Legal Services Corp., Nat'l Legal Aid & Defender Ass'n and Pro Bono net.

Id.
263 See STUDENT HURRICANE NETWORK, LAW STUDENTS WORKING WITHIN THE POSTKATRINA LEGAL LANDSCAPE: THE STUDENT HURRICANE NETWORK ANNUAL REPORT OCTOBER
2005-OCTOBER 2006 5 (2006), http://www.studenthurricanenetwork.org/shn-report oct-%202006.pdf
[hereinafter STUDENT HURRICANE NETWORK]. In December 2005 and January 2006, over 260 law
students from over 57 law schools converged on the Gulf Coast during their winter breaks; the number swelled to more than 700 law students during spring break 2007. Id. at 6.
264
265

Id. at 6, 34.
Id. at 6.
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SHN also includes a student lobbying project, a disaster preparedness project, a
2 66
remote research project, and a pilot project called Matchmakers for Justice.
This project pairs residents displaced by the hurricane with law students who ad-

vocate for and empower New Orleanians on issues of housing, employment, education, and health care.2 67

Nonprofit organizations and legal services providers in Louisiana and Mississippi, have done their best to meet the needs of Katrina survivors while struggling
with relocation, personnel issues, and a staggering caseload. 268 Many existing cli-

ents were displaced and relocated to shelters, making it difficult for them to even
get to legal service offices. 2 69 In the midst of this chaos, volunteers provide wel-

come and needed services, but at the same time put a strain on the administrative
capabilities of legal service providers who are struggling to keep up with their
existing caseloads.
In the meantime, Hurricane Katrina created an overwhelming demand for services to help individuals and communities with recovery and rebuilding. The sections that follow describe just a few of the pressing legal needs faced by Katrina
survivors, especially those in vulnerable populations. Even now, over three years
after the disaster, the demand for legal services far outstrips the ability of the
legal services organizations in the Gulf Coast area to respond.
1.

Emergency Assistance and Private Insurance Claims
Although FEMA provided a variety of emergency assistance programs to sur-

vivors of Hurricane Katrina, it has been severely criticized for the chaotic process
and unreasonable rules imposed to access the assistance.2 7 ° The rules and proce266 Id.
267 See STUDENT HURRICANE NETWORK, supra note 263, at 6.
268 See, e.g., IN THE WAKE OF THE STORM, supra note 259, at 21 (describing how the Southeast
Legal Services Office, which had its main office in New Orleans, had to operate out of its Hammond
office while some of its staff were in Shreveport and elsewhere). Similar stories can be heard about
nonprofit legal service organizations throughout the Gulf Region. See Karen A. Lash & Reilly Morse,
Mitigating Disaster: Lessons from Mississippi, 77 Miss. L.J. 895 (2008). The Young Lawyers Division
of the Mississippi Bar, the Mississippi Center for Justice, and the Lawyers Committee for Civil Rights
Under Law provided millions of dollars worth of free legal services. Id. at 896.
269 IN THE WAKE OF THE STORM, supra note 259, at 21.
270 See, e.g., Jonathan P. Hooks & Trisha B. Miller, The Continuing Storm: How Disaster Recovery Excludes Those Most in Need, 43 CAL. W. L. REV. 21, 37 (2006). According to the authors,
attorneys with the Lawyers' Committee for Civil Rights Under the Law, the situation in Gulfport,
Mississippi weeks after the disaster was "a chaotic process with rules ill-designed to meet the real
needs of low-income families." Id. at 37. FEMA was slow to open Disaster Recovery Centers, forcing
applicants to register by phone or internet, making assistance difficult to access for low-income families without access to technology. Id. FEMA's rules also excluded poor people on a substantive level.
For example, the Individuals and Household Program for displaced families provided temporary
housing assistance in the form of rent subsidies for up to 18 months following the disaster, but did not
provide assistance with security deposits and utilities, thus imposing burdens on poor people who
could not afford the up-front costs of renting an apartment. Id. at 44-45.
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dures for access to benefits were confusing and difficult to navigate, even for
attorneys. Many applicants required legal assistance to overcome these procedural barriers. 27 ' In addition to providing case assistance, attorneys for the Lawyers' Committee for Civil Rights Under the Law filed a class action lawsuit on
behalf of all displaced persons who had applied, or were applying, for FEMA
assistance.2 72 The lawsuit challenged certain procedural burdens, such as
FEMA's application of the "shared household rule, 27 3 and the requirement of
filing a Small Business Administration loan application prior to receiving FEMA
housing assistance. 274 In addition, under FEMA's prohibition on duplication of
benefits, applicants were required to exhaust their remedies with insurance companies over coverage before they could access FEMA benefits.27 5 This left hundreds of families without any benefits for extended periods of time.
Another obstacle to obtaining FEMA rebuilding assistance (as well as private
276
insurance proceeds) was the necessity of demonstrating title to the property.
Thousands of the properties destroyed by Hurricane Katrina were held as "heirship property," passed down through generations without official recordation,
"leaving possessors homeless, without title, and facing significant hurdles in proving ownership. 2 77 Hundreds of lawyers, volunteering with the New Orleans Pro
Bono Project and other legal service providers, worked with heirs to open succession cases to clear title to their properties; a substantial backlog of succession
cases continues to swamp the pro bono legal services community.2 78
Survivors who lost their homes also faced significant obstacles to recovery
under homeowners' insurance policies. 279 In addition to delays caused by the
sheer volume of insurance claims, many policyholders were caught in extended
disputes with their insurers over the applicability of exclusions for flood damage;
specifically, whether damage from the storm surge should be classified as flood or
wind damage. 28 0 This resulted in class action suits in Louisiana and Mississippi
but, in the meantime, many policyholders who were desperate for funds accepted
281
inadequate offers from their insurers.
271

Id. at 38.

272 Id. at 37.
273 Id. The shared-household rule denied benefits if an applicant who previously shared an
address with other applicants established a separate household after the disaster. Id.
274
275
276

Id.
Hooks & Miller, supra note 270, at 64.
See Malcolm A. Meyer, Louisiana Heirship Property, 55 LA. BAR. J. 328 (2008).

277

Id. at 329.

278

See, e.g., STUDENT HURRICANE NETWORK, supra note 263, at 20.

279
280
281

Hooks & Miller, supra note 270, at 64-65.
Id. at 65-66.
Id. at 65.
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Public Benefits

Vulnerable populations disproportionately rely on public benefits for the
basics of food, clothing, and shelter. The major programs that provide housing
assistance, unemployment benefits, health care, and welfare to low-income people have complicated structures involving federal, state, and local governments. 282 These complications are exacerbated when displaced people are staying
in a state that may have different eligibility guidelines and provide different levels
of benefits. 283 When Hurricane Katrina hit, many affected families were already
receiving public benefits, and many more became eligible because of the disaster.2 84 Because a great many program recipients were relocated across state lines,
the public benefits system faced great challenges in responding fairly and quickly
to victims' needs. 285 Moreover, the government treated the crisis as a short-term
problem rather than creating long-term solutions for the cracks in the system
made evident by the disaster. For example, rather than using The Department of
Housing and Urban Development ("HUD") to provide temporary housing assistance to evacuees, the government relied on FEMA, which created only shortterm solutions.2 86 The federal government also enacted waivers that extended
Medicaid eligibility for five months-a short-term solution that did not address
the needs of evacuees who continue to be unable to return to their homes three
years after the storm.2 87

According to the Louisiana Recovery Authority, Hurricane Katrina destroyed
more than 275,000 homes and displaced more than 650,000 people.28 8 Many people were relocated to other parts of Louisiana, but far more were sent to Texas
and other states around the country.2 89 As of January 2006, about 1.2 million
people age sixteen and over had been evacuated as a result of Katrina over half
282 Pamela Winston et al., Federalism After Hurricane Katrina: How Can Social ProgramsRespond to a Major Disaster?, 81 TUL. L. REV. 1219, 1220 (2007) Explication of the complicated rela-

tionships among federal, state and local regulation of these programs is beyond the scope of this
article, but Winston et al. provide a thorough discussion for those who are interested in more detail.
Suffice it to say that the complex morass of residency and eligibility requirements kept thousands of
people from receiving the assistance they needed in the months following Hurricane Katrina. See id.
283 Id. States exercise considerable discretion in defining eligibility criteria for unemployment
insurance, Medicaid, and TANF, while housing criteria and benefits tend to be more standardized
nationally. Id. at 1231. Even before the storm, the Gulf States ranked low in the expansiveness of
their eligibility standards and benefits levels. Id.
284 Id. at 1221.
285 Pamela Winston et al., supra note 282, at 1221.
286 Id. at 1223.
287 Id.
288 Id. at 1240 (citing LOUISIANA RECOVERY AUTHORITY, OVERVIEW OF COMPARATIVE DAMAGE FROM HURRICANE KATRINA & RITA (2005)).
289 Id.
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had not yet returned six months later.290 More than 500,000 people filed new
claims for unemployment insurance benefits after Hurricane Katrina destroyed
about 18,750 businesses.2 91
As we have already seen, Hurricane Katrina exacerbated the need for health
and mental health services, both for chronic conditions and for acute illnesses
caused by the storm.2 92 There was no safety net in place for victims who lost
employer-based insurance and for uninsured or underinsured people who had
depended on Louisiana's system of charity hospitals.
At a time when demand for social support services surged, the fiscal capacity
of the Gulf States (already at the low end of the spectrum) was diminished by
major new demands for rebuilding combined with rapidly shrinking revenues.2 93
The federal government enacted a number of provisions to assist both the victims
and the states most impacted by the storm.294 However, these provisions are
mostly short-term emergency-based responses that will
not address the long-term
2 95
reside.
they
where
states
the
or
victims
the
needs of
Scores of volunteer attorneys and law students have provided assistance to
evacuees seeking social security, welfare, and disability benefits.2 96 With no end
in sight to the housing and employment issues caused by Hurricane Katrina, this
work is likely to be ongoing for the foreseeable future.
3. Housing
The aftermath of Hurricane Katrina left thousands of people homeless, many
of them from poor and disenfranchised areas of the City.297 State and local governments were not adequately prepared for either the immediate need for emergency shelter or the long-term need for temporary housing. 2 98 There was no
comprehensive database of available shelters. The government experienced massive delays getting people out of shelters and into temporary housing. 29 9 Lack of
290

Winston et al., supra note 282, at 1240 (citing

U.S. DEP'T
http://www.bls.gov/

BUREAU OF LABOR STATISTICS,

OF LABOR, HURRICANE KATRINA AND THE EMPLOYMENT SITUATION REPORT,

katrina/empsitbrief.htm (last visited Apr. 17, 2007)).
291 Id. at 1241.
292 Id.
293 Id. at 1241-42.
294 Id. at 1244.
295 Winston et al., supra note 282, at 1244. These measures include FEMA-issued housing
vouchers for housing on the private market and transitional rental assistance, federal-state extended
unemployment benefits, Medicaid waivers allowing host states to serve evacuees for five months without paying the state match requirement, and additional TANF funds for host states to offset the cost
of providing benefits to evacuees. Id. at 1250-56.
296 See, e.g., STUDENT HURRICANE NETWORK, supra note 263, at 15 (describing students' work
with the Advocacy Center in New Orleans and Baton Rouge).
297 A FAILURE OF INITIATIVE, supra note 26, at 311.
298 Id.
299 Id.

UNIVERSITY OF THE DISTRICT OF COLUMBIA LAW REVIEW

methods for keeping track of evacuees has led to difficulties in reuniting families
and accurately recording affected people. 300 FEMA's strategy of providing trail-

ers and mobile homes that ultimately turned out to be toxic is an iconographic
representation of housing policy gone astray. FEMA initially ordered 200,000
trailers and mobile homes, despite the nation's manufacturing capacity of only
6000 units per month. 30 1 FEMA also30 had
to depend on hotels and even cruise
2
ships to temporarily house evacuees.

In the greater New Orleans area, 160,000 homes and apartments were destroyed or seriously damaged.3 °3 More than 134,000 homes were damaged in Mississippi-at least 65,000 were permanently destroyed.30 4 Some renters faced
eviction so landlords could demand higher rents. These factors led to a housing

crisis for tens of thousands of people across the Gulf Coast.30 5 In the wake of this
crisis, New Orleans demolished rather than repaired 5000 units of public housing,
leaving 4000 families without homes or access to their possessions. 30 6 Housing
rights advocates filed a lawsuit in federal court to prevent the demolition, but did
not prevail.30 7 The suit alleged that by failing to repair and reopen the public
housing units, the Housing Authority of New Orleans and HUD violated their
obligation to provide non-discriminatory access to safe, affordable housing for
low-income families. 30 8 Although the lawsuit was not successful in blocking the
demolitions, it raised awareness of the issue and led to proposed federal legisla-

tion to require one-to-one replacement of the lost low-income units.30 9
300 Id. at 313.
301 Id. at 311.
302 A FAILURE OF INITIATIVE, supra note 26, at 314.
303 STUDENT HURRICANE NETWORK, supra note 263, at 13.
304 Id.
305 Id. As of March 2008, half of the working poor, elderly, and disabled who lived in New
Orleans had not returned. See Bill Quigley, Half New Orleans Poor Permanently Displaced, http://
www.justiceforneworleans.org/index.php?module=article&view=103 (last visited Mar. 6, 2008) ("The
displacement of tens of thousands of people is now expected to be permanent because there is both a
current shortage of affordable housing and no plan to create affordable rental housing for tens of
thousands of the displaced.").
306

STUDENT HURRICANE NETWORK, supra note 263, at 14.

307 See ADVANCEMENT PROJECT, PRIMER ON NEW ORLEANS HOUSING, http://www.advance
mentproject.org/pdfs/katrina/Primer%20on%2ONew%200rleans%20Public%20Housing.pdf
(last
visited Mar. 6, 2008). Plaintiffs argued that the public housing developments incurred only minor
damage and that renovation would be more cost-effective than demolition. Id. at 3.
308 See Class Action Complaint for Declaratory Relief, Injunctive Relief, and Damages, Anderson v. Jackson, No. 06-3298 (E.D. La. filed June 27, 2006), available at http://www.advancement
project.org/pdfs/katrina/Anderson%20Complaint.pdf (alleging several causes of action, including violations of the Fair Housing Act, 42 U.S.C. §§ 3604, 3608 (2006), Due Process and Equal Protection
claims pursuant to 42 U.S.C. § 1983 (2006), constructive eviction, and breach of contract).
309 See, e.g., Sue Sturgis, Gulf Coast Reconstruction Watch: New Orleans City Council Endorses
Landrieu Housing Bill, Nov. 5, 2007, http://www.southernstudies.org/2007/11/gulf-watch-new-orleanscity-council-05.html.

A TALE OF TWO CITIES

Legal services organizations and pro bono attorneys have been involved in a
litany of housing-related cases following Hurricane Katrina. 310 And, given the
number of people who continue to live in temporary housing, or who are still
homeless, it is likely that the need for legal assistance in this area will continue for
some time to come.
4. Criminal Justice
As described above, conditions in the New Orleans Old Parish Prison ("OPP")
were horrific during and immediately after Hurricane Katrina, but for some prisoners the nightmare continued even after they were evacuated. More than 6500
detainees were initially herded from OPP to a highway overpass, "then allocated
to any jail in the state that would take them-with little or no distinction made
between pretrial detainees, violent offenders and those who were serving short
sentences for convictions for minor crimes.,, 3 " As a result of long delays, many
OPP evacuees were held without ever seeing a lawyer. 312 Some served more
time awaiting trial than they would have if convicted and sentenced to a maximum term,313 a condition popularly referred to as doing "Katrina time."31 4
"At the time Katrina hit, the New Orleans public defender system was already
considered the weakest link in the criminal justice process." 31 5 Katrina destroyed
what was left of the system, virtually eliminating its funding source and resulting
in the layoffs of 75% of the public defenders. 316 "Only six lawyers remained to
represent some 4500 defendants post-Katrina, forcing the city to rely on volun317
teer lawyers and law students.
310 See, e.g., The Louisiana Justice Institute, Current Litigation, http://www.louisianajustice
institute.org/programs/current+litigation (last visited Sept. 16, 2008) (describing: litigation opposing
the public housing demolition; litigation regarding the rights of evacuees living in hotels to adequate
notice; and litigation regarding a breach of contract by FEMA with respect to the provision of mobile
homes).
311 Margaret Graham Tebo, Rebuilding Project: Hurricane Katrina Washed Out Louisiana's
Justice System. Now It May Be On The Verge Of Moving Into The 21st Century, 93 A.B.A. J.38 (Aug.
2007), available at http://abajournal.com/magazine/rebuilding-project/.
312 Quigley, supra note 19, at 971.
313 Id.
314 Id. at 969.
315

Boland, supra note 259, at 29 (citing NAT'L LEGAL AID & DEFENDER Ass'N, IN DEFENSE

OF PUBLIC ACCESS TO JUSTICE: AN ASSESSMENT OF TRIAL-LEVEL INDIGENT DEFENSE SERVICES IN

LOUISIANA 40 YEARS AFTER GIDEON (2004), available at http://www.nlada.org/DefenderfDefender_

Evaluation/laevaluation?printable=yes) (discussing a study by the National Association of Criminal
Defense Lawyers which concluded that Louisiana's system failed to meet all but one of the ten ABA
standards for indigent defense).
316 Boland, supra note 259, at 29.
317 Id.
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The prosecution was also hampered by lack of personnel, lost evidence and
witnesses, and a lack of funding. 3 18 As a result, judges faced backlogs of more
than 7000 cases, 3 19 and many defendants languished in prison awaiting their days
in court. By August 2006, the Louisiana State Bar Association had developed an
emergency disaster training manual and was providing pro bono representation
for indigent defendants.32 ° In Orleans Parish, the criminal court judges ordered
the Orleans Parish Indigent Defender Board to hire more lawyers for indigent
defendants. 3 2 ' In January 2007, one of the leaders of the New Orleans public
defender office served three hours in jail because his attorneys were not ready to
go forward on a juvenile case.3 22 In 2007, the Louisiana legislature passed a law

revamping the system, providing $27 million in state funding to restructure the
public defender system. 323 The delays continued, however, prompting District

Judge Arthur Hunter to declare the criminal justice system unconstitutional; he
also threatened to start releasing inmates awaiting trial.324

Volunteer attorneys, law students, and law school clinics have, and are continuing to, stepped in to help provide representation to indigent defendants. 325 Al318 Id. at 29, 30.
319 Id. at 30.
320 Id.
321 Boland, supra note 259, at 30.
322 See Laura Maggi, Public Defender Office Leader Jailed: Judge Says More Attorneys Needed
to Cover Juvenile Cases, TIMES-PICAYUNE, Jan. 10, 2007, available at http://www.nola.com/news/tp/
neworleans/index.ssf?/base/news-6/16841344089460.xml&coll=l (discussing attorney Steve Singer's
release when the 4th Circuit Court of Appeal issued a stay of the contempt order).
323 Tebo supra note 311.
324 See State v. Edwards, No. 463-200 (La. Mar. 30, 2007), available at http://www.lapda.org/
PDF%20Files/HUNTER%20RULES%203%2031 %2007.pdf (summarizing the constitutional rights
of indigent defendants under Louisiana law and concluding: "The Louisiana Supreme Court and
courts around the country have realized, to make the legislature do what it is supposed to, which is to
provide adequate funding to the public defender's office, certain actions must be taken to protect the
constitutional rights of people, ensure trials are fair, and make the criminal justice system work ....
There are 36 indigent defendants who have been waiting in jail ranging from twenty-one months to
nine days. The most important question to be answered is how long do indigent defendants have to
wait in jail and/or have their cases halted before the legislature decides to adequately fund indigent
defense?").
325 See, e.g., Leslie Eaton, Judge Steps in for Poor Inmates Without Justice, N.Y. TIMES, May 23,
2006, at Al (describing the work of the Criminal Court clinic at Tulane Law School); STUDENT HURRICANE NETWORK, supra note 263, at 9 (describing the work of the Student Hurricane Network and
the many law schools across the country, including the David A. Clarke School of Law, that helped
the public defenders' office investigate cases, interview clients and file motions to dismiss). For example, during winter break of 2006, nineteen students worked with the Juvenile Justice Project of Louisiana to help close cases and prepare the juvenile court to reopen. Id. Twenty-two students worked at
the Justice Center to represent the legal needs of inmates evacuated from OPP in the wake of Hurricane Katrina. Id. Thirteen students worked with the ACLU of Louisiana, interviewing and preparing
litigation documents for evacuated OPP prisoners. Id. During Spring Break 2006, approximately fiftyfive students from seven law schools worked with Project Triage to identify and document the status
of prisoners who lacked any meaningful legal representation. Id. at 10. During Summer 2006, eight
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though the public defender system is moving in the right direction, volunteers will
be needed for some time to protect the constitutional rights of New Orleanian
defendants.
5. Environmental Justice
In the aftermath of Hurricane Katrina, many poor neighborhoods in New Orleans faced environmental hazards on an almost unprecedented scale.32 6 Mud
and sediment from the bottom of Lake Pontchartrain and industrial sites in the
region covered their neighborhoods with toxic chemicals. 327 A coalition of more
than a dozen civil rights, religious, and environmental justice groups petitioned
the Environmental Protection Agency, the Agency for Toxic Substances and Disease Registry, the Centers for Disease Control and Prevention, and FEMA to
take immediate action to clean up the toxic contaminants.3 28 When the government refused to help, residents took action and organized a successful community
cleanup that removed several inches of topsoil and sediment and deposited them
in an empty lot for FEMA removal. 329 Although this project did not involve
traditional legal services, it embodied the organizing and empowerment princi330
ples of the environmental justice movement.
There have been some small successes with litigation-based strategies. For example, the Vietnamese community of New Orleans East, a poor neighborhood
located next to the Bayou Sauvage Wildlife Refuge, is less than one mile from the
proposed site of an "emergency landfill" for waste from the City's hurricane deb33t
ris.
The construction and demolition debris from the storm included hazardous
materials, such as electronics and household wastes from the gutting and demoliSHN volunteers worked with the Orleans Public Defenders office interviewing defendants and creating case files for volunteer attorneys. Id. at 11.
326 See, e.g., THE NAT'L COMM'N ON ENVTL. JUSTICE ON THE GULF COAST & THE LAWYERS'
COMM. FOR CIVIL RIGHTS UNDER LAW, PROTECTING
INGFUL POLITICAL ACTION AND STRATEGIES

VULNERABLE COASTAL COMMUNITIES: MEAN-

FOR ENVTL JUSTICE

AFTER HURRICANES

KATRINA

http://www.lawyerscomm.org/2005website/projects/environmentaljustice/Protecting%20
Vulnerable%20Coastal%20Communities.pdf. The storm left one hundred million pounds of debris in
its wake; 2200 underground fuel tanks ruptured within the impacted area; and some water treatment
facilities were impacted. Id. at 9.
AND

RITA,

327 See Janell Smith & Rachel Spector, EnvironmentalJustice, Community Empowerment and
the Role of Lawyers in Post-KatrinaNew Orleans, 10 N.Y. CITY L. REV. 277, 282 (2006). Six major oil

spills occurred during Katrina, about 60 underground oil storage tanks were disturbed by the storm,
and the flooded area included 5 Superfund toxic waste sites and 466 industrial facilities where various
dangerous chemicals including pesticides were stored. Id. at 282-83.
328 Id. at 288.
329 Id.
330 Id. The project was led by community groups, bringing together religious, labor, and environmental organizations to achieve direct results for the community while drawing attention to the
government's failure to act. Id. at 288-89.
331 John Handmer, Elsie Loh & Wei Choong, Using Law to Reduce Vulnerability to Natural
Disasters, 14 GEO. J. ON POVERTY L. & POL'Y 13, 22 (2007).
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tion of houses.3 32 Both the site and the residential area were originally wetlands.
The proposed landfill would have covered an area the size of the New Orleans
Superdome and towered eighty feet above ground.3 33 Because the site was approved under emergency procedures, proper testing was not done to evaluate its
impact on human health, ground and surface water quality, and surrounding
habitats.33 4
The Vietnamese community, in conjunction with the Louisiana Environmental
Action Network, filed lawsuits against the U.S. Army Corps of Engineers and
Waste Management, a private company planning to transport the debris. 335 Although they failed to obtain a preliminary injunction to stop the project, the public pressure caused by the lawsuit persuaded the City to revoke the landfill's
public prespermit. 336 Through a complicated maze of litigation and continued
3 37
sure, the community was successful in closing down the project.
Of course, one of the most infamous environmental hazards following Hurricane Katrina was the high levels of formaldehyde emanating from FEMA-issued
trailers. 338 Survivors housed in the trailers have experienced a range of adverse
health effects, including respiratory problems, nose bleeds, burning eyes, sore
throats, chest congestion, and repeated illness.339 Congressional hearings on the
issue revealed that FEMA officials had field reports about the dangerous formaldehyde levels but refused to implement testing for fear of liability. 340 Litigation
on behalf of hundreds of survivors who have developed health problems is sure
to follow on the heels of these revelations.
At least one commentator has opined that the environmental justice movement should have immediately engaged in high-profile litigation against the government following Hurricane Katrina. 34 1 Another commentator has advocated
332 Id. at 22. Because of the broad category of materials that would be dumped at the site, there
was no effective way of avoiding debris that may contain "numerous environmental contaminants
such as lead-based paint, asbestos, creosote, arsenic-based wood treatment chemicals, various petroleum products, and a variety of household pesticides and cleaning chemicals." Id. at 22-23.
333 Id. at 22.
334 Id. at 23.
335 Id. at 23-24.
336 Handmer et al., supra note 331, at 24.
337 Id. at 25-26.
338 See THE NAT'L COMM'N ON ENVTL. JUSTICE ON THE GULF COAST ET. AL., supra note 326,
at 28. When tested by the Sierra Club, 83% of the trailers had formaldehyde levels over the recommended limit. Id.
339 Id.
340 Id. at 31.
341 Miranda Welbourne, The Environmental Justice Movement's Response to Hurricane Katrina, A Critique:Problems Faced, Successes, Failures,and the State of the Movement One Year Later,
32 T. MARSHALL L. REV. 125, 141-42 (2006) (arguing that immediate, high-profile litigation would
have served to publicize the environmental injustice and keep the public and government focused on
the racially disparate impact of Katrina).
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toxic tort litigation against the government as a tool for those who seek postKatrina environmental justice.34 2 Whether the movement heeds this call or continues to focus on advocacy and lobbying efforts, there is no doubt that the environmental injustice caused by Hurricane Katrina will keep attorneys occupied for
years to come.
6. Recommendations for the District
As Hurricane Katrina taught us, the challenge of continuing to provide access
to justice after a major disaster is a serious one. Our courts face significant challenges of continuity in the face of relocation, lost personnel, and damaged or
inaccessible records. However, this paper focuses on different challenges: How
can legal services providers and pro bono attorneys ensure continuity of legal
services for their existing clients and access to justice for those new clients who
have serious legal issues caused by the disaster?
Commentators have noted four overriding themes tying together the lessons
Hurricane Katrina taught us about disaster lawyering:
(1) one's ability to triage and absorb a massive new caseload is only as good
as the strength and integration of the state's delivery and pro bono system
before the disaster, so work to improve existing service now; (2) to ensure
that the pro bono client community gets a fair share of the recovery pie,
advocates must get a seat at the policymaking table; (3) the recovery phase
is an opportunity to reject the status quo of poverty by rebuilding and
reinventing new systems that promote fairness and equity for all; and (4)
lawyers play an essential role after a disaster in helping people put their
lives and communities back together.3 43
In the District, we are fortunate to have a strong community of legal services
providers that work together in an integrated network.3 44 The Access to Justice
Commission has already begun to work on improving the District's delivery and
integration of legal services,34 5 and several legal services organizations in the District have formed a Working Group to plan for the delivery of pro bono legal
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Lash & Morse, supra note 268, at 896.

344 The D.C. Bar Pro Bono Project and the Consortium of Legal Service Providers have already begun to work together on disaster preparedness issues. See infra note 346. The D.C. Public
Defender's Office is one of the most highly regarded in the country.

345 D.C. ACCESS TO JUSTICE COMM'N, ANNUAL REPORT FEBRUARY 28, 2005- FEBRUARY 28,
2006, http://www.dcbarfoundation.org/documents/DCAccesstoJusticeCommisisonannualreport2-05-206.pdf.
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34 6
services in the event of a disaster in the Washington, D.C. metropolitan area.
The Working Group has nearly completed a Reference Manual to help train and
support pro bono attorneys, and is working on a plan to mobilize and coordinate
the legal services community and private bar in the event of a disaster. 347 This
group has already taken, or is in the process of taking, the pre-disaster steps recommended by the commentators quoted above. 3 4 8 These steps include the
following:

1.
2.
3.
4.

5.

6.

Recruit law firms that participated in the Hurricane Katrina Legal Relief Project to be on a pro bono legal panel of "first responders;"
Solicit the input and collaboration of the Consortium of Legal Service
Providers;
Coordinate an Emergency Contact List of all law firm and legal service
coordinators;
Contact legal services organizations in other states to request possible
hosting arrangements in the event local legal service providers must be
relocated;
Consider establishing an emergency telephone announcement service to
alert members of the legal services community and private bar about
where services are being delivered and how to help; and
Review current legislation to determine whether it addressed all the basic legal issues that may arise for low-income clients in the event of a
disaster.34 9

Clearly, the District is way ahead of New Orleans in preparing for emergency
legal services to vulnerable populations in times of disaster. Still, there are important lessons to be learned from Katrina.35 0 Key issues are how to keep track of
cases, clients, and court records in the wake of a disaster, as well as how to locate
346 The D.C. Bar Pro Bono Program, Washington Legal Clinic for the Homeless, and Hogan &
Hartson LLP convened a Disaster Legal Relief Project Working Group in 2006. See District of Columbia Legal Relief Project memo (on file with the author).
347 The Reference Manual will be available online at http://lawhelp.org/dc and will be used by
attorneys both in and outside D.C. Id.
348 The Working Group has already built relationships among legal service providers, pro bono
coordinators, and local bar associations, formed a group to work specifically on disaster preparedness
and response; and drafted a volunteer attorney disaster training manual. See e.g., Lash & Morse,
supra note 268, at 898-900. The Working Group has already embarked on a project to review existing
state laws, policies, and regulations. Id. at 901-902.
349 Id. at 898-902.
350 Lash and Morse argue that some specifics of the response plan cannot be anticipated until
after the disaster occurs. Lash & Morse, supra note 268, at 903. They recommend several actions that
should be taken within a short time after the event, including: consultation with local and national
experts, publication of the need for expanded funding and resources for legal services, coordination of
volunteer resources, making connections with trusted local community resources that can act as information conduits to affected populations, bearing witness to the community, getting a seat at the policy-making table, and using community lawyering as part of the disaster recovery model. Id. at 903-15.
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and communicate with displaced clients. There are also challenges in responding
to the sheer volume of need caused by a massive disaster and coordinating the
outpouring of pro bono legal assistance that is likely to appear in affected communities. Although some of these challenges cannot be addressed until after the
disaster occurs, the District should put resources and processes in place to mitigate their impact:
1. Court systems, prisons, legal service providers, and law offices should
implement computerized record-keeping systems that are accessible
from secure, remote servers so that client and case records can be retrieved in the case of an emergency;
2. A central system to coordinate, deploy and supervise volunteer attorneys and law students should be put in place and widely publicized so
that volunteers know where and how their services can best be utilized;
3. Since survivors of the disaster are likely to be displaced and dispersed
to surrounding communities, the bar should consider equipping a mobile legal services van that can take legal services to affected populations at emergency shelters and temporary housing sites; and
4. The legal services community should identify and build the infrastructure for innovative use of technology to provide legal research and
other pro bono services off-site.
CONCLUSION

We cannot prevent natural disasters, but we can do our best not to exacerbate
their impact on vulnerable populations. Despite the good intentions and best efforts of thousands of Americans, the response to Hurricane Katrina resulted in
needless deaths and in both physical and mental suffering for Gulf Coast residents. If we do not learn from the mistakes of the past, we are doomed to repeat
them. The District should heed the warnings of the failed governmental response
to Hurricane Katrina and take steps to focus its Disaster Response Plan on the
special needs of its poorest residents and neighborhoods. The Disaster Response
Plan already has a semi-viable structure in place with its Community Emergency
Preparedness plans; however, the District should not abdicate its responsibility
for emergency planning to private citizens who may lack the knowledge, information, skills, and resources to implement a full-scale neighborhood response plan.
Rather, the District should work in tandem with each community to document its
special needs, mobilize its resources, and communicate a plan tailored for its individualized populations.

