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BRINGING HOME THE BACON: A TWO-PRONGED
APPROACH TO TRANSPARENT AND EFFECTIVE
CONGRESSIONAL EARMARKING
Kimberly S. Pulick*
INTRODUCTION

Earmarks signify the process of Congressional allocation of Treasury funds to
selected projects or persons by individual Congress members without oversight,
without any merit-based allocation process, and often, anonymously. It is a process authorized by the United States Constitution which requires Congress to
supervise and direct all appropriations of money from the U.S. Treasury. 1 Although a large proportion of funds are allocated to federal agencies, the remainder is available to members of Congress for special projects or persons as
earmarks. Because members of Congress have had the power to earmark
projects and persons without supervision and without attaching their names to
the earmarks, the process has become synonymous with pork barrel politicking.
The phrase "bringing home the bacon" often conjures thoughts of a hardworking family man or woman providing for their spouse and children. To those on
Capitol Hill, however, "bacon" and "pork" symbolize more than just the means
to a comfortable life. Pork barrel spending or earmarking-the process of allocating tens of millions of dollars in taxpayer funds to special interest projects-is
a complicated endeavor involving Members of Congress, constituents, and lobbyists. For years, some legislators have used the federal appropriations process as a
means to wrangle as much of the federal piggy bank as possible for their pet
projects and powerful supporters.
Despite the negative reputation they have garnered, earmarks can be of great
benefit to district specific non-profit and social service organizations and programs. Unfortunately, they have become associated with backroom deals and
political favors to preferred companies and campaign contributors. As a result of

* J.D. candidate 2010, University of the District of Columbia David A. Clarke School of Law.
Kimberly S. Pulick, Editor-in-Chief of the University of the District of Columbia/David Clarke
School of Law Law Review, would like to thank Helen Frazer, Associate Director & Head of Public
Services, Charles N. & Hilda H. M. Mason Law Library, for her excellent and insightful advising on
this Comment. The author would also like to thank the Editorial Board and members of the Law
Review for their assistance throughout the publication process, as well as Bob and Patty Pulick and
Darren Withers for their unwavering support.
1 U.S. CONsT. art. 1, § 9, cl. 7.
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public complaints and criticism, Congress has repeatedly enacted rules to reduce
or eliminate the most egregious abuses of earmarking. 2
Congress's most recent rule requires transparency - earmarked legislation
must be disclosed, including beneficial tax provisions. 3 Because Congress is selfregulating, however, some scholars and critics contend that self-regulation is insufficient to solve the problem. Rebecca Kysar, Assistant Professor of Law at
Brooklyn Law School, contends that external regulation is necessary and offers a
statutory interpretation method to assure that earmarking rules are, in the main,
upheld.4 This comment takes a different approach.
This comment provides a model for Members of Congress to use in deciding
projects and entities to fund with earmarks. This process honors the transparency
goal of recent legislative reforms of earmarks. It is a method that is straightforward, repeatable, and focuses on projects and programs that best serve the constituents, while understanding the importance of maintaining political
relationships.
In sum, the model process takes the form of a two-pronged approach to
earmarking:
1. Complete transparency of the Congressional appropriations process
and
2. Lawmaker implementation of an objective, analytical procedure to determine which special interest projects to support.
The combination of these two concepts fosters the political relationships necessary for a Member to zealously legislate on behalf of his constituents, while simultaneously providing residents at home with the specific services or programs they
need the most.
Part I of this comment examines earmark controversies over the past five
years and the reform measures recently instituted in Congress, particularly with
the goal of transparency. Part II of the comment explores some of the possible
intended and unintended consequences of the transparency in earmark reforms
taking effect at the beginning of Fiscal Year 2010. Part III proposes a method for
Members of Congress to analyze the earmark requests they receive and allocate
funds more evenhandedly. The comment concludes that although complete reform of the earmarking process will not occur overnight, the method presented is
pragmatic and most effective at bringing constituents the district specific projects
and services they need.
2 Elisabeth Bassett, Comment: Reform Through Exposure, 57 EMORY L. J. 1049 passim (2008);
Rebecca M. Kysar, Listening to Congress: Earmark Rules and Statutory Interpretation,94 CORNELL L.
REV. 519 passim (2009); see also the discussion of these rules infra Part I.
3 Honest Leadership and Open Government Act of 2007, Pub. L. No. 110-81, 121 Stat. 735
(codified as amended at 2 U.S.C. §§ 1601-14); H.R. Res. 6, 110th Cong. § 404 (2007) (enacted).
4 Kysar, supra note 2, at 519.
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1:

OVERVIEW OF EARMARK CONTROVERSY, RESULTING REFORM

MEASURES, AND EXISTING RULES

Part I recounts some of the recent scandals involving Members' of Congress
improper use of their authority to direct funds to special interest groups. This
section also considers Congressional procedural measures taken over the previous three years to reform the earmarking process. Lastly, Part I reviews the existing House and Senate rules regarding appropriations.
A.

Recent Earmark Controversy

Originally, an earmark was understood to be a literal mark upon the ear of a
sheep or other animal to denote ownership. 5 In current American society, however, earmarks 6 are provisions in Congressional legislation that allocate a specified amount of money for a project, program, or allocation. 7 Funds released
through earmarks are directed to particular locations or recipients, thereby circumventing merit-based or competitive allocation processes. 8 When considering
appropriation measures, Congress is exercising the power granted to it under the
Constitution, which directs, "No money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law." 9 The power to appropriate is a
legislative function disallowing executive agencies from spending more than the
amount appropriated to them. Additionally, funds are to be used only for the
purposes established by Congress.1 ° The remaining funds, allocated by Congress,
are inserted by Members into various types of legislation.
In the past, special interest earmarks were incorporated into legislation or the
accompanying reports without proper attribution to the sponsoring Member. Recently, reports of Congressional abuse of power, in the form of appropriating
funds to further personal gain, have come to light. In November 2005, California
Rep. Randy "Duke" Cunningham resigned from Congress after accepting $2 million in bribes from military contractors.1" Cunningham used his position on the
5 BLACK'S LAW DICTIONARY 547 (8th ed. 2004) ("Cattle were ear-marked or branded, and this
enabled their owner to swear that they were his in whosesoever hands he might find them." (quoting 2
FREDERICK POLLOCK & FREDERIC W. MAITLAND, HISTORY OF ENGLISH LAW BEFORE THE TIME OF
EDWARD I 151-52 (2d ed. 1899))).
6 MEGAN SUZANNE LYNCH, CONG. RESEARCH SERV., EARMARK DISCLOSURE RULES IN THE
SENATE: MEMBER AND COMMITTEE REQUIREMENTS 1 (2009) (The Senate uses the term "congressionally directed spending item" in place of earmark. This comment will use the terms interchangeably.
From this point forward, "earmark" refers to any congressionally directed spending item).
7 Merriam-Webster Online Dictionary, Earmark, http://www.merriam-webster.com/dictionary/
earmark (last visited Sept. 18, 2009).
8 Earmarks, http://earmarks.omb.gov (last visited Sept. 18, 2009).
9 U.S. CONST. art. 1, § 9, cl.7.
10 Id.
11 Mark Mazzetti, Report Spells Out Favors By Former Congressman, N.Y. TIMES, Oct. 18,
2006, at A15.
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House Appropriations Committee to direct more than $70 million in classified
federal projects to the businesses of two personal friends, Brent R. Wilkes and
Mitchell J. Wade.12 One project, run by Mr. Wade's company MZM, Inc., has
been criticized by civil liberties groups which claim it authorized military officials
to spy on Americans under the guise of protecting domestic military bases.13
Also in 2005, then-House Transportation Committee Chairman Don Young
and then-Senate Appropriations Committee Chairman Ted Stevens, both of
Alaska, earmarked $223 million for the infamous "Bridge to Nowhere," linking
the remote town of Ketchikan (population 8,900) to the small island of Gravina
(population 50).' 4 The public was outraged at this symbol of wasteful spending.'5
In 2005's Transportation Equity Act, Young secured $941 million, making Alaska,
the third least populated state, the fourth largest recipient of transportation
funds.

16

Most recently, criminal investigations of several contractors and lobbyists close
to Rep. John Murtha of Pennsylvania have been exposed. Murtha backed $53
million in earmarks to two companies with owners who are convicted drug dealers.1 7 The CEO of another defense contracting company, Coherent Systems International, pleaded guilty to bribery and fraud when it was revealed his company
was being used as a money skimming operation.' 8 The company's lobbyist, Rep.
Murtha's brother Robert, secured an $8 million earmark from the Congressman
to fund the Air Force battlefield communications project. 19 Although there is no
indication that either Murtha or his brother knew of the impropriety of Coherent
Systems' business dealings, the charges and guilty pleas shine a light directly on
the Congressman's extensive use of pork.2 °
B.

Resulting Reform Measures

From the years 1994-2005, Congressional spending on special interest projects
increased 300 percent. 2 1 By 2006, pork barrel politics became so prevalent that
12
13

Id.
Id.

14

Michael Grunwald, Pork By Any Other Name.... WASH. POST, Apr. 30, 2006, at BO.

15 Id. (noting that $223 million for the "Bridge to Nowhere" project was "lampooned by Leno,
Letterman and Limbaugh").
16 Rebecca Clarren, A Bridge to Nowhere, http://dir.salon.com/story/news/feature/2005/08/09/
bridges/print.html (last visited Jul. 13, 2009).
17 Pete Yost, Two Former Drug Dealers Tied to Murtha-Backed Firm, WASH. POST, Jun. 5, 2009.
18 Carol D. Leonning, Guilty Plea in Florida Case Shines Light on Murtha Earmark, WASH.
POST, Jul. 14, 2009.
19 Id.
20 Id.
21 Press Release, Office of U.S. Sen. John McCain, McCain Statement on Earmark Reform
Before Senate Rules Committee (Feb. 8, 2006) (on file with author), available at http://mccain.senate.
gov/public/ (follow "Press Office" and "Press Releases" hyperlinks; then browse by February 2006,
and follow "GO" hyperlink).
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President George W. Bush promised unprecedented support for earmark and
lobbying reform.2 2 A long standing low public opinion of bureaucratic processes
prompted the legislative branch to enact rules and reform the mysterious
earmarking process.23 Beginning with the 109th Congress, both houses have
adopted rules to increase transparency in the appropriations process-effecting
the actions of lobbyists as well as lawmakers.2 4 Much of the 109th Congress'

legislation included provisions against "air-dropping, '' 25 prohibiting consideration
of a conference report unless its joint explanatory statement included a list of
earmarks not committed to the conference committee or otherwise disclosed.
The 110th Congress promptly adopted revised earmark rules.2 6 House Rule
XXI required that all bills, joint resolutions, and joint explanatory statements to

conference reports, prior to consideration, contain a list of earmarks including
the name of the Member who requested the item, or a statement that the bill
contained no such item. 27 The House enforced the rule upon itself by making a
point of order if the statements were not provided.2 8 The Rule also required a
Member requesting earmarks to provide a written statement to the chairman and
ranking member of the committee of jurisdiction, to be made available to the

public, including the following information: the Member's name, the name and
address of the intended recipient of the earmark, the purpose of the project, and
a certificate that neither the Member nor the Member's spouse has any financial
interest in the earmark.29

22 President George W. Bush, State of the Union Address (Jan. 31, 2006), available at http://
www.c-span.org/executive/transcript.asp?cat=current&code=bush-admin&year=2006 ("I am pleased
that members of Congress are working on earmark reform, because the federal budget has too many
special interest projects. And we can tackle this problem together, if you pass the line-item veto.").
23 Jonathan R. Macey, Promoting Public-RegardingLegislation Through Statutory Interpretation: An Interest Group Model, 86 COLUM. L. REV. 223, 223 (1986) (believing that too frequently, the
legislative process serves only private special interests, without regard to the greater public interest).
24 See Budget and Transparency Act, H.R. 6201, 109th Cong. §§ 201-03 (2006); H.R. Res. 1008,
109th Cong. (2006) (amending the Rules of the House of Representatives to provide for transparency
in earmark requests); H.R. Res. 1000, 109th Cong. § 1 (2006) (considering a bill reported by a committee without a list of earmarks and Members who requested them "out of order"); Legislative
Transparency and Accountability Act of 2006, S. 2349, 109th Cong. § 3 (requiring earmark disclosure
in appropriation and authorization bills); Pork-Barrel Reduction Act, S. 2265, 109th Cong. §§ 2-3
(2006) (providing for greater accountability of taxpayer dollars by curtaining earmarking).
25 TOM FINNIGAN, ALL ABOUT PORK: THE ABUSE OF EARMARKS AND THE NEEDED REFORMS
(2007) (defining air-dropping as the practice of inserting projects into final versions of legislation
without providing the House or Senate an opportunity to debate or vote on such projects).
26 H.R. Res. 6, 110th Cong. (2007) (enacted).
27
28
29

Id. § 404.
Id.
Id. § 404(b).
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In September 14, 2007, President Bush signed into law the Honest Leadership
and Open Government Act of 2007 (the Act). 30 The Act set forth Senate Rule
XLIV, making it "out of order" to vote on a motion to proceed to consideration
of a bill, joint resolution, or an accompanying committee report unless the chairman of the relevant committee or the Majority Leader (or his or her designee)
certifies that each earmark, as well as the Senators who submitted them, has been
identified and made available to the public on a website forty-eight hours before
a vote.31 The Rule also applied these disclosure rules to conference reports and
accompanying joint statements. 32 Enforcement is carried out by permitting a
Senator to raise a point of order that could suspend the motion to proceed until
the rule is followed.3 3 Additionally, the Rule creates a point of order to strike
"air-dropped" projects from conference reports that were absent from the mea34
sure originally committed to the members, subject to a sixty vote waiver.
C.

Existing Earmark Rules

During the 110th Congress, the House and Senate made strides towards reform by enacting rules and legislation that required increased transparency of the
earmark process. 35 However, critics pointed to a lack of provision for preventing
"air-dropped" earmarks in the House Rules. 36 As it stood, Members could not
propose amendments or raise points of order to challenge projects added to conference reports.37 The 111th Congress adopted the Standing Rules used by the
110th Congress, which included Rule XXI, and created an additional clause
to
38
create a point of order should a report contain any "air-dropped" projects.
Appropriations rules for the current Senate were codified in the Act as Senate
Rule XLIV. 39 Senator Claire McCaskill introduced Senate Resolution 63 on
March 4, 2009, to amend the Senate Rules to increase transparency in the
earmarking process. 40 The Senator calls for a list of the earmarks a member requests on their website within forty-eight hours of request, Internet postings in a
30 Honest Leadership and Open Government Act of 2007, Pub. L. No. 110-81, § 521, 121 Stat.
735 (codified as amended at 2 U.S.C. §§ 1601-14).
31 Id.
32 Id. at cl.3(a)-(b).
33 Id. at cl.1(b).
34 Id. at cl.8.
35 See Honest Leadership and Open Government Act of 2007, Pub. L. No. 110-81, § 521, 121
Stat. 735 (codified as amended at 2 U.S.C. §§ 1601-14); H.R. Res. 6, 110th Cong. § 404 (2007)
(enacted).
36 See supra text accompanying note 25.
37 Id.
38 H.R. Res. 5, 111th Cong. (2009) (enacted).
39 See Honest Leadership and Open Government Act of 2007, Pub. L. No. 110-81, § 521, 121
Stat. 735 (codified as amended at 2 U.S.C. §§ 1601-14).
40 S.Res. 63, 111th Cong. (2009).
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searchable format, and an out of order ruling if Senate
legislation includes ear41
marks for a private for-profit or non-profit entity.
The Chairmen of the House and Senate Appropriations Committees released
a joint statement in early 2009 instituting further earmark reforms. 4 ' The transparency procedures required legislators to post information on each earmark
they request on their individual websites. They must list contact information for
the requestors of the earmark, the purpose of the project, and why it is a valuable
use of taxpayer funds. 4 3 The Chairmen also promised earlier public disclosure of
earmark subcommittee reports and a 50 percent reduction of the 2006 level for
non-project based earmarks. 4
II:

TRANSPARENCY

GOALS OF EARMARK REFORM

Earmark reform, in terms of increased transparency of the appropriations process, is very new. The Fiscal Year (FY) 2010 earmark cycle, beginning in early
2009, was the first to require public disclosure of all Members' requests for funds
and the first to award earmarks directed to a for-profit entity through a competitive bidding process.4a Transparency, so the taxpayer can better follow how their
tax dollars are spent, is a central objective of recent reforms.4 6 Such lucidity is
presumed to shed light on Members' spending habits, creating a new dimension
of open government to the Congress. This Part examines transparency as a
means to reform and its possible effects on the future of earmarks.
A.

Transparency as a means to reform

Deliberate discussion of laws is considered a primary benefit of the American
legislative process.4 7 Earmark reform rules requiring transparency of previously
opaque special interest projects promote open discussion of potential expenditures. 48 Lawmakers govern with a desire to satisfy their personal ideologies as
41 Id. (S. Res. 63 currently is with the Committee on Rules and Administration).
42 Press Release, Rep. Dave Obey and Sen. Daniel Inoyue, House and Senate Appropriations
Committees Announce Additional Reforms in Committee Earmark Policy (Jan. 6, 2009) (on file with
author).
43 Id.
44 Id.
45 Office of Majority Leader Steny Hoyer, Earmark Reforms Under the Democratic Congress,
http://www.majorityleader.gov/docUploadsfDemocraticEarmarkReforms03ll09.pdf (last visited Sept.
18, 2009).
46 Id.
47 1 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 232 (maintaining that the United
States has "a conciliatory government under which resolutions are allowed time to ripen; and in which
they are deliberately discussed, and executed with mature judgment").
48 John F. Manning, Textualism as a Nondelegation Doctrine, 97 COLUM. L. REV. 673, 709
(1997) ("[B]y relying on multiple, potentially antagonistic constitutional decisionmakers, the legisla-
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well as to gain power and prestige.49 Thus, scholars argue, representatives are
influenced by the political process and may use it for their personal benefit.5 0
Given politicians' reliance on discourse and their ability to be persuaded based
on the environment in which they govern, many view transparency as the most
efficient means 51 to reform our current "earmark nation."52 The requirement
that Members post their earmark requests on their websites, with an explanation
of why it is a valuable use of taxpayer funds, is intended to allow full scrutiny by
the American public.53 Thus, Members inappropriately using earmarked funds
will be exposed by the taxpayers, media, and other lawmakers who can easily
identify what funds each politician requests.54
Transparency, it is thought, will tend to support a more objective allocation of
funds. When earmark requests are posted for all to see on the Internet, Members
may wish to use an impartial method or process for choosing all the projects they
agree to support. An objective procedure would be a constructive step in removing the taint of pork barrel politics. 55 For example, a Member could decide to
accept only projects or programs that occur in his or her district and are run by
organizations located in the district.56 Member instituted change, such as requiring certain objective criteria for all earmark requests, would be a positive consequence of transparency reforms.
Freely available data on earmark requests and legislators' voting practices may
increase competition among special interest groups, creating awareness about the
struggle for limited appropriations funds. 57 Members and special interest groups
alike will be forced to clarify and substantiate their goals, as well as prepare for
tive process prescribed by Article I often produces conflict and friction, enhancing the prospects for a
full and open discussion of matters of public import.").
49 Dan Shaviro, Beyond Public Choice and Public Interest:A Study of the Legislative Process as
Illustrated by Tax Legislation in the 1980s, 139 U. PA. L. REV. 1, 66 (1990) ("Politicians are not only
self-interested but narrowly so; they are literally for sale .... Good economic analysis takes people's
preferences as a given and asks what consequences follow from them.").
50 Cass R. Sunstein, Beyond the Republican Revival, 97 YALE L.J. 1539, 1550 (1988)
("[D]eliberative processes are often undermined by intimidation, strategic and manipulative behavior,
collective action problems, adaptive preferences, or most generally disparities in political influence.").
51 Hoyer, supra note 45.
52 Daniel Henninger, Earmark Nation, WALL ST. J.,May 14, 2009, at A15.
53 Obey & Inouye, supra note 42.
54 Although transparency requirements such as website posting and early public disclosures
were implemented for FY 2010 earmark requests by the House and Senate Appropriations Committee, Obey, supra note 42, some have called for further detail and transparency, such as a display on
the Members' websites with hyperlink text containing, among others, the word "earmark." H.R. Res.
440, 111th Cong. § 18(4) (2009) (as of the writing of this Comment, the resolution is with the House
Committee on Rules and the Committee on Official Standards of Conduct).
55 Memorandum from Kimberly Pulick on the Appropriations Process-Step by Step Guide 4
(May 1, 2009) (on file with author).
56 Id. at 3-4.
57 Kysar, supra note 2, at 531.
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oversight by other lawmakers. 58 Generally, it appears special interest groups oppose the public disclosure of their projects. When special interest tax provisions
were publicized in the Tax Reform Act of 1986, public outrage compelled the

Senate Finance Committee to adopt rules against such special interest
provisions.5 9
B.

Transparency and Bipartisanship

While many view transparency reforms as the most efficient way to promote
deliberation and conversation in the legislative process, 60 it is possible that the

new requirements will actually hinder open exchange of information and bipartisanship. Despite President Obama's desire for joint efforts in Congress,61 transparency

may increase

partisanship in the

legislative process.62

Because

lawmakers' earmark requests and voting history can be tracked in an open and
transparent system, lawmakers may not feel free to depart from earlier convictions, for fear of being known as a "flip-flopper." 6 3 Also, politicians may be more

inclined to act according to the whims of public passions without regarding the
true value of such impulses. 64 Lastly, the reforms, which reveal the voting history
of Members, may curtail logrolling, or the trading of votes by legislators to secure
passage of measures important to each lawmaker. 65 This practice is not univer58 Elizabeth Garrett, HarnessingPolitics: The Dynamics of Offset Requirements in the Tax Legislative Process, 65 U. Cm. L. REV. 501, 503-04 (1998) (proposing the notion that the structure of
budget rules in the tax arena encourages legislators to provide reasons for their decisions, thus increasing their accountability to the people).
59 Lawrence Zelenak, Are Rifle Shot Transition Rules and Other Ad Hoc Tax Legislation Constitutional?, 44 TAX L. REV. 563, 567 (1989) ("Members of the tax committees received numerous
letters critical of the 1986 Act's ad hoc provisions after the Inquirer series appeared. A congressional
aide commented that '[tihe public outrage at the committee members has had a profoundly sobering
effect. "').
60 See Manning, supra note 48, at 709; Heninger, supra note 52, at A15.
61 Liz Sidoti, Obama bipartisanpush has mixed success, Apr. 24, 2009, http://www.msnbc.msn.
com/id/303849931.
62 Cass R. Sunstein, The Law of Group Polarization (John M. Olin Law & Econ. Working
Paper No. 91 (2d Series)), availableat http://papers.ssrn.com/paper.taf~abstractid-199668 (noting the
possibility that members of a political party may polarize as a result of internal discussions; partially
explaining party-line voting on this ground).
63 Kysar, supra note 2, at 531.
64 Adrian Vermeule, The ConstitutionalLaw of CongressionalProcedure, 77 U. CHi. L. REV.
361, 412 (2004) ("Transparency subjects public deliberation to reputational constraints: officials will
stick to initial positions, once announced, for fear of appearing to vacillate or capitulate, and this
effect will make deliberation more polarized and more partisan.").
65 Paul M. Johnson, Logrolling: A Glossary of Political Terms, http://www.auburn.edu/-johns
pm/gloss/logrolling.
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sally regarded as undesirable. 66 It can be viewed as a necessary process of deliberation and compromise leading to bipartisan support of legislation.
The transparency of past voting records, earmarks, and even election promises,
however, could allow interest groups to use the information to track whether
politicians fulfill promises. 67 In other words, the complete availability of such
information could provide interest groups with the opportunity to threaten
lawmakers with electoral retaliation.6 8 The collective power of these groups may
put them at an advantage over ordinary citizens, whose use of information gained
69
through transparency requirements is infinitely less potent.
C.

Post-transparencyReform Earmarking

Posting earmark requests on websites is an improvement to the previous system of shrouding projects in layers of undisclosed paperwork. It does not, however, make it easy to assess Congressional earmarking as a whole or to make
comparisons among Members of Congress. It has been suggested that a fully
searchable database would assist the public in accessing this information. Although there is a searchable database of earmarks maintained by the Office of
Management and Budget (OMB),7 0 the design of its search engine makes it impossible to search by Member. 71 Other organizations have created user-friendly
databases for certain fiscal years' earmarks.7 2 The Congress has easy access to all
the information for such a compilation and could certainly design a simple
database on its website. Alternatively, the existing OMB earmark database could
be revamped, including a function to search by lawmaker name, and be linked to
the House and Senate websites. The posting of earmarks on Member websites is
helpful, but a comprehensive, searchable database would allow the public to re73
search and analyze information more efficiently.
Although many assume a correlation between special interest project spending
and inefficiency, earmarks may not reduce federal spending in the long term.7 4
66 Bob Cusack, Bipartisanshipa likely cause of earmark reform, THE HILL, Feb. 15, 2006, at 4,
available at http://thehill.comhomenews/news/10321-bipartisanship-a-likely-casualty-of-earmarkreform.

67 Manning, supra note 48, at 709; Heninger, supra note 52, at A15.
68 Zelenak, supra note 59.
69 Manning, supra note 48, at 709; Heninger, supra note 52, at A15.
70 OMB, supra, note 8.
71 Nicole Gaouette & Tom Hamburger, White House Posts Earmarks on Website, L.A. TIMES,
Apr. 5, 2007, available at http:/articles.latimes.com/2007/apr/05/nation/na-earmarks5?pg=l.
72 See Earmark Search, http://php.app.comlearmarksl (last visited Sept. 18, 2009); EarmarksLegisStorm, http://www.legistorm.comlearmarks.html (last visited Sept. 18, 2009).
73 Gaouette & Hamburger, supra note 71.
74 See John Fund, Earmark Cover-Up, Wall St. J., Mar. 26, 2007, at A14, available at http://www.
opinionjoumal.com/diary/?id=110009835 (Earmarks amounted to over sixty four billion dollars in
2006, but a budget analysis group reports that reducing earmarks will not necessarily reduce spending
because federal and state agencies, instead of Congress will make such expenditures); BACK-
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Regardless of a possible connection, one should not underestimate the positive
message earmark transparency conveys.75 It is an encouraging rejection of the
notion that special interests are privy to exclusive benefits, hidden by a lack of
records. 7 6 Thus, an increase in transparency may re-establish public confidence
77
in the Congress, strengthening the democratic process.
The best approach to appropriating funds to special interest projects may be to
maximize transparency and further routinize the earmark process. 78 When the
Founders gave Congress the "power of the purse" in the Constitution, their reasoning was that accountability to local voters was the best safeguard for people's
money. 79 The notion that Congress should only fund what is in the President's
budget is inconsistent with the Constitution. 80 Federal programs, as they stand
now, use standard funding formulas and contracting rules, without much consideration for the subtleties that are important to specific projects.8 " These programs may, in actuality, be too slow to meet urgent, local needs; too rigid to
support innovation; and too formulaic to finance a one-of-a-kind project.82 If
transparency can be assured, perhaps earmarks are the best way for elected officials to exercise judgment and spend taxpayer funds on matters of local pressing
concern.

83

IH:

PROPOSAL FOR

A

LAWMAKER'S PROCESS FOR EFFECTIVE

RECOMMENDATION OF EARMARKS

Reform to earmark rules and procedures in the form of increased transparency
is essential to an honest appropriations process. However, eliminating scandal
and abuse of power must come from the bottom up-beginning with the individual Members of Congress who receive appropriations requests and choose to sup84
port particular earmarks. This Part proposes a general procedure for legislators
to follow when deciding which earmarks to support. The method will shed light
on special interest projects that best serve a Member's constituents while simultaneously preserving his political associations. This Part also outlines a follow-up
GROUNDER: EARMARK REFORM, http://washingtonbudgetreport.com/Archives/B.earmarks.
php (last visited Sept. 18, 2009).
75 Kysar, supra note 2, at 533.
76 Id.
77 Id.
78 Jonathan Rauch, Earmarks are a Model, Not a Menace, NAT'L J., Mar. 14, 2009.
79 Id.
80 Id.
81 Id. (Rep. Jim Moran of Virginia explains, "The problem with a lot of federal programs is that
they have to take a cookie-cutter approach.").
82 Id.
83 Rauch, supra note 78.
84 In Part III, "legislator," "lawmaker," "representative," and "Member" are used interchangeably to refer to elected officials in both the House of Representatives and in the Senate.
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strategy to maximize the Member's relationships with all who requested his or
her earmark support.
The procedure detailed in this Part arises from author's experience in 2009 as
the Legal Fellow for Appropriations for a Member of Congress.85 The author
was tasked with receiving all earmark requests, analyzing the proposals, and recommending which projects the Member should support for the FY 2010 appropriations cycle. Of the thirty earmark requests the author recommended, all were
submitted to the House Appropriations Committee for consideration.
During the analysis of the numerous earmark requests, the author developed a
process or method for determining which projects were likely to most benefit the
Member's constituents. In devising a method for analysis, it became apparent
that an objective method, combined with the earmark transparency requirements
in place, would not only benefit the citizens of the district, but also strengthen the
Member's relationships with constituents and other politicians alike.86 The result
of a small sample of thirty requests indicates that the objective method of analyzing requests shows great promise of providing desperately needed resources to
the people of the district while enabling Members to legislate openly and
honestly.
Although Members are not mandated to follow a particular procedure when
deciding which earmarks to support, a repeatable analysis applied to every request will likely reveal the best special interest project proposals. Member support of a special interest project is the result of an intricate web of lobbyist
influence 87, constituent voting trends 88, partisan politics 89 , and campaign contributor rewards. 90 The recent transparency reform measures required full disclosure
to any citizen with an interest and Internet connection. Despite the varying inter85 The author participated in the Legislation Legal Clinic at the David A. Clarke School of Law
during the Spring 2009 semester. The clinic places students in the offices of Members of Congress and
the District of Columbia Council as student attorneys, to provide counsel on legislative matters.
86 The author met with lobbyists and representatives from requesting special interest organizations, developed criteria to analyze the large volume of information on each proposed project,
researched and ensured compliance with transparency requirements, and revamped the application
form earmark requesters must complete and submit to the Member. The author also created reference materials, such as a sample agenda for future "town hall" informational meetings and a step-bystep guide to earmark request analysis, for the Member to use in future appropriations cycles.
87 Bassett, supra note 2, at 1061.
88 Christi Parsons, Senate OKs Tougher Ethics Bill 96-2, CHI. TRIB., Jan. 19, 2007, at 4, available
at http://archives.chicagotribune.com/2007/jan/19/news/chi-0701190128jan19 (the earmarks process is
a longtime favorite way for lawmakers to fund projects at home in an effort to woo voters).
89 Erik Engstrom & Georg Vanberg, The Politics of Congressional Earmarking (Dec. 24, 2007)
(unpublished manuscript, on file with the UDC/DCSL Law Review) available at http://papers.ssrn.
com/sol3/papers.cfm?abstractid=1081654 (analyzing earmark data attached to appropriations legislation for the 100th Congress to demonstrate the crucial role political parties play in the allocation of
earmarks to individual Members).
90 Bassett, supra note 2, at 1061.
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ests involved in an earmark, Members can use a repeatable method to generate a
list of special interest projects that will best serve the constituency, maintain political relationships, and uphold the highest ethical standards.
A.

The EarmarkingAppraisal Method for Members of Congress

1. Timelines to consider
The timeline of the Congressional appropriations process dictates when a
Member may want to hold a meeting or establish deadlines. The closing date for
Member earmark requests to their respective subcommittees is generally in
April, as the House Appropriations Committee begins reporting the bills in May
or June. 9 1 The full House usually passes most of the twelve appropriations bills
by July or the August recess.92 The Senate Appropriations Committee also reports its bills to the Senate in May or June, with passage of most of the bills by
the full Senate beginning in July and continuing into the fall. 93 When Congress
returns in the fall, the committees are usually deeply involved in conferences between the two bodies. 9 4 Little or no time is left before the beginning of the new
fiscal year to resolve differences between the House and the Senate, and then
between Congress and the President.9 5 Thus, Congress is usually faced with enacting one or more temporary continuing
resolutions pending the final disposi96
tion of the regular appropriations bills.
2.

Notice to constituents

a.

Town Hall meetings

First, the lawmaker should disseminate information about the earmark application process to as many potential constituent requesters as possible. 97 Members may hold Town Hall meetings in November or December to inform
constituent groups of the process to apply for federal appropriations. 98 At this
Town Hall meeting, citizens of the district are able to ask questions about the
process, which is foreign to many smaller or local non-profit organizations.
Larger groups may be represented by professional lobbyists who are skilled in
91

Sandy Streeter, CONG. RES. SERV., THE CONGRESSIONAL APPROPRIATIONS PROCESS: AN
2, 2008, at 5.
92 Id.
93 Id.
94 Id.
95 Id.
96 Streeter, supra note 91, at 5.
97 Pulick, supra note 55, at 1.
98 Memorandum from Kimberly Pulick on Town Hall Meetings on Appropriations-Tips 1
(May 1, 2009) (on file with author) (setting forth a timeline and sample agenda to be used at town hall
meetings regarding appropriations and the process to request earmarks).
INTRODUCTION, Dec.
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navigating the appropriations process on the local or state level but are unfamiliar with procedures on the federal level. The Town Hall provides an equal opportunity for all those seeking earmarks from the Member to address their concerns.
Copies of the legislator's earmark request form, required of each potential special
interest project, may also be available at the Town Hall meeting. The content of
the form is crucial in assisting the Member with the decision on which projects to
support. The form should be as brief as possible while being thorough enough to
address all aspects of the earmark request. 99 Some have expressed frustration
with a formal earmark request form. 10 0 However, the form is beneficial in providing a uniform way in which requesters can present details about their potential
special interest project. Although the form may be different than the one used by
state or local governments, requesters must be informed that it is not more diffi10 1
cult or complicated to complete.
The House and Senate Appropriations Committee Chairmen recently implemented a transparency requirement that Members publish on their website a
statement of why each earmark request they support is a valuable use of taxpayer
funds.1 0 2 Certainly, an item on the Member's earmark request form should call
for a one or two sentence explanation on why the proposed project is a valuable
use of taxpayer funds. 103 Requiring organizations to literally spell out the objectives of their program may seem elementary, but the thoughtful planning ultimately serves the constituents most effectively by preventing the true intent of
programs from getting lost in translation.
b.

Meeting with individual requesters

Members should also willingly meet with special interest requesters to gain a
working knowledge of as many potential projects as possible. Although Americans have had a negative view of the Congress because of their ties to lobbyists,
special interests can provide valuable insight. 10 4 Interest groups may be able to
offer "expert opinions" to Members about the specific issues and the policy considerations taking action. 10 5 This information gives lawmakers additional per99 Id.
100 Rauch, supra note 78 ("Imagine my shock when I got a staffer who insisted that I would
have to apply... for a pet project?").
101 Pulick, supra note 98, at 3.
102 Obey & Inoyue, supra note 42.
103 Memorandum from Kimberly Pulick on Fiscal Year 2011 sample Appropriations Form
(May 4, 2009) (on file with author) (sample appropriations form including questions necessary to
ascertain the most beneficial earmark requests).
104 See THOMAS E. MANN & NORMAN J. ORNSTEIN, THE REFORM INST., RESTORING ORDER:
PRACTICAL SOLUTIONS TO CONGRESSIONAL DYSFUNCTION 13 (2006) (recalling several scandals involving the "unseemly" relationship between lobbyists and Members of Congress).
105 Bassett, supra note 2, at 1063.
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spectives and assists them in legislating. 10 6 Also, special interests may draw
attention to legislative problems that would otherwise go unaddressed. 10 7 The
increase of special interest groups and their lobbying on both sides of an issue will
inherently "check" their power.10 8 Their many perspectives, whether or not beneficial to the public interest, will assist the Member in understanding the full picture and making an informed decision.
c.

Broad,public dissemination

The earmark request form should be disseminated publically beginning in December. The request form should be made available on the Member's website
and in hard copy in all offices. An electronic version of the form should be
emailed to all known non-profit organizations, cultural institutions, universities,
and other groups in the district who may be interested in obtaining an earmark
from the Member. In the past, legislators favored special interest projects and
requested earmarks for those projects in exchange for money and support. 10 9
Those practices, in addition to being a potential abuse of power and unethical,
did not serve the constituents or the legislator most effectively. 10° By soliciting as
many earmark proposals as possible, constituents are more likely to receive the
most worthwhile programs and services available. In the process, the Member is
educational,
forging relationships with the leaders of non-profit, social service,
111
and economic development organizations within his district.
Lastly, in seeking projects from such a diverse group of requesters, the Representative avoids any potential for the appearance of impropriety and demonstrates to constituents that he has their best interest in mind.112 The deadline for
submission of the request forms should be set in mid-February. The six weeks
remaining from the mid-February deadline until the cut off for Members to submit requests to the Appropriations Committee is ample time to analyze all proposals received and to make a final decision on which projects to send up to the
Committee.
106 Id.
107 David A. Strauss, What is the Goal of Campaign Finance Reform?, 1995 U. CHI. LEGAL F.
141, 150.
108 Bassett, supra note 2, at 1063.
109 Fund, supra note 74, at A19 (stating earmarks have increased lobbying efforts).
110 Id.
111 See supra note 86 (the author, on behalf of the Member of Congress, opened and maintained lines of communication, via personal meetings, telephone, and email conversations, with several prominent organizations serving the district during the FY 2010 appropriations cycle).
112 See David D. Kirkpatrick, Democrats Split on How Farto Go with Ethics Law, N.Y. TIMES,
Nov. 19, 2006, § 1 at 1, available at http://www.nytimes.com/2006l11/19/washington/19ethics.html
(commenting the public perceives the relationship between politicians and special interests replete
with free gifts, meals, and travel).
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3. Pre-determined criteria for earmark evaluation
Next, the representative should thoroughly evaluate the project proposals received, using pre-determined criteria to assess the overall benefit to the most
constituents. Abuse of power masked by the intricacies of the federal appropria3
tions process has highlighted the need for a reformed decision making process."
Additionally, new transparency requirements and rules preventing "air-dropped"
special interest projects will reveal improprieties as they occur. 114 If a reformed
decision making process is not implemented, legislators may devise methods to
circumvent the rules, thereby continuing the current trend of "bridges to no5
where" or "teapot museums.""
Preventing frivolous earmarks is possible through a replicable analysis performed on every earmark request. If a Member thoroughly and methodically
analyzes the merit of all requests and honestly recommends projects, current
116
transparency reforms will serve simply as fail-safe back-up measures.
a.

Objective, bright line criteria

Each fiscal year, a federal legislator may receive thousands of earmark requests totaling tens of millions of dollars." 7 A representative should first set one
or two objective, bright line criteria to reduce the amount of extraneous earmark
requests received. Although there are no limits on monetary amount or number
of projects a Member may pass on to the Appropriations Committee, it is widely
recognized on the Hill that approving every request received is not only ineffective in serving the constituents but a poor political strategy. 118 A means to reduce the volume of requests and to determine the most advantageous programs is
to create one or two bright line requirements.
One requirement a Member may enforce is that the project must serve the
constituents and have home offices or headquarters located in the district. 119
Programs and projects located in the district not only directly benefit the constit113 See Bassett, supra note 2, at 1061 (explaining that an earmark is unlike legislation in that it
is not necessarily subject to a scrutinized vote).
114 See Obey & Inoyue, supra note 42.
115 Bassett, supra note 2, at 1081 (recalling the 2007 spending bill that passed without earmarks
but which ultimately funded special interest projects after legislators directly contacted federal
agencies).
116 See generally Pulick, supra note 55.
117 Rauch, supra note 78, ("[Rep.] Moran told me that he will get a thousand earmark applications this year. 'It actually goes up every year."').
118 Kirstin Brost, Staff Member of House Appropriations Committee, Address on New Posting
Requirement for Members' Earmark Requests (Mar. 2, 2009) (Ms. Brost recalled a Member who
supported all earmark requests received for FY 2009. The Member was subjected to intense media
scrutiny for his "rubber stamping" and inefficiency).
119 Pulick, supra note 55, at 3-4.
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uents but will most likely have the strongest ties to the community."' However,
if adopted, exceptions to this rule may be made when a project serves a substantial number of people in the district but the organization's headquarters are not
physically located within the boundary.1 2 1 For example, a youth program providing after school and summer activities to over 20,000 public school children will
most likely receive a Member's support, despite having offices in a neighboring
12 2
district.
One or two defining, objective requirements not only serve the constituents
most positively, but would provide understandable and plausible explanations for
why certain proposals are declined.1 23 Such requirements would assist the Member in paring down the consistently overwhelming volume of earmark requests,
thus generating a more manageable group of worthwhile projects. Once there is
a workable amount of special interest project proposals, the legislator can further
analyze their merits and recommend the most beneficial earmarks to the Appropriations Committee.
b. Analysis of congressionaldistrict socioeconomics
In addition to the bright line criteria set forth above, a Member should next
analyze the socioeconomics of his congressional district to assess which earmark
project proposals will best serve his constituents. Although this type of investigation may seem fundamental, it seems some Members in recent years have chosen
to disregard the information such examination yields, overlooking valuable information on the needs of their constituents. 124 For the past five years, an influx of
legislators have awarded earmarked funds based on political or personal preferences, rather than for constituent benefit. 25 Corrupt legislators are subject to
scrutiny for their seemingly unabashed political favoritism and lack of regard for
the best interest of their district residents.1 26 A thorough review of the
socioeconomics in a district will improve a Member's ability to act effectively for
the benefit of constituents.

120 See generally id.
121 Id.
122 Id. (citing a Member who recommended a non-profit organization located outside of the
district for a FY 2010 earmark).
123 Pulick, supra note 55, at 3-4.
124 See Bassett, supra note 2, at 1061 ("Earmarks ... are also viewed as a method to reward
campaign contributors").
125 See Mann & Ornstein, supra note 104, at 13 (discussing Congressional scandals involving
bribery and inappropriate lobbyist influence).
126 See id.
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An ideal Member has a unique understanding of where and to whom
earmarked money should be directed.' 2 7 Representatives have close contact with
the cultures, problems, and needs of communities. 12 8 Such knowledge informs
them of what programs and projects would best serve the people. 129 For example, a representative in an urban, socioeconomically diverse district will likely
request earmarks for African American, Asian American, Jewish, and Caribbean
American social service organizations. 130 By understanding the wide-ranging
needs of the district, the representative will not only serve his constituents successfully, but strengthen ties and create a cohesive force with various groups in
his district.
Constituents benefit most when a Member seriously considers the socioeconomic condition of the district and supports special interest projects accordingly.
Additionally, a legislator's relationship with his constituents also benefits, as the
residents appreciate a lawmaker who seeks to serve all those in the district, not
just his friends or political allies.
4. Maximize the probability of funding through language analysis
Lastly, the Member should carefully review the plain language of the proposals he intends to recommend to the Appropriations Committee so as to maximize
the probability of receiving funding.
Every earmark request from a representative must be submitted to one of the
twelve Appropriations Subcommittees for consideration and possible inclusion in
that subcommittee's bill. 131 Each subcommittee has jurisdiction to appropriate
funds to various federal agencies, such as the Department of Agriculture
(U.S.D.A.).1 32 For example, an earmark request to inspect plants for invasive
environmental pests at various entry points would be submitted to the Agriculture, Rural Development, Food and Drug Administration Appropriations Subcommittee.13 3 Since the Subcommittee has jurisdiction over the U.S.D.A., the
funding for the plant inspection program would be appropriated from monies
127 Jill Zuckman, House Cools on Lobbying Reform, CHI TRiB., Feb. 21, 2006, § 1, at 3 ("supporters say no one knows districts as well as their representatives, so it makes sense for them to direct
money to important projects there").
128 See generally id.
129 Id.
130 Pulick, supra note 55, at 4.
131 Streeter, supra note 91, at 5.
132 Subcommittee on Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies, http://appropriations.house.gov/Subcommittees/subardf.shtml (last visited Sept.
20, 2009).
133 Letter from Rep. Joe Baca to Chairman Obey and Ranking Member Lewis (Mar. 19, 2008),
http://appropriations.house.gov/Subcommittees/subardf.shtml (follow "FY 2009 Earmark Certification Letters" hyperlink).
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allocated to that agency.13 4 In order to ensure a request is submitted to the most
appropriate subcommittee, and therefore subject to a higher degree of success, a
Member should scrutinize the language of every appropriation request received.
There are no limits on how many proposals can be submitted to each Subcommittee. 135 However, it is understood that competition is keen for funding certain
types of projects, such as those under the jurisdiction of the Labor/Health and
Human Services/Education (L/HHS/Ed) Subcommittee. 136 Although many of
the L/HHS/Ed earmark requests (generally comprised of social service programs,
after school programs, and health services) are worthwhile, several thousand similar programs will be vying for the same funds. 13 7 The Member's options are
limited: recommend the project to the already congested L/HHS/Ed Subcommittee; do not recommend the project; or examine the project closely, keeping in
mind the possibility that it may be in the jurisdiction of another bill. By carefully
reviewing the substance of the proposed project, the representative may conclude
that either 1) the requesting organization submitted the request to an incorrect
subcommittee, or 2) the project is well within the parameters of another bill.
Many times the organization requesting the earmark inadvertently misrepresents the Subcommittee of jurisdiction on the Member's earmark request
form. 138 Members and their staff are in the best position to research the agencies
under each Subcommittee's jurisdiction and gain thorough comprehension of
each earmark request. Likewise, the knowledge of jurisdictional issues and the
subject matter of the earmark request allows the Member and staff to recognize
these mistakes. Legislators who submit earmark requests to the wrong Subcommittee are subject to professional embarrassment and reprimand by the Subcommittee chairperson. 139 Accordingly, Members should be intently attuned to the
language used in each request they endorse.
Close examination of the language of earmark requests may prove beneficial
when the request falls under the jurisdiction of a less "in demand" Subcommittee.
For example, an afterschool program for youth may be initially considered a L/
134 See Subcommittee on Agriculture, Rural Development, Food and Drug Administration,
and Related Agencies, supra note 132; see also HoUSE AND SENATE EARMARK R&D FUNDS IN
USDA, NASA, AND DOE BUDGETS, www.aaas.org/spp/rd/earmark.pdf (2009) (FY2002 U.S.D.A.
earmarks included $91 million for more than 150 itemized extramural research projects).
135 See Brost, supra note 118 (explaining that although there are no restrictions on how many
earmark requests a Member can recommend to the House Appropriations Committee, recommending all requests received is ineffective and a poor political strategy).
136 Eastern Michigan University, Federal Earmarks Program FY 2009 Guide, 2, http://www.
ord.emich.edu/funding/special-opp/fedearmarks.html (follow "Federal Earmarks Program FY2009
Guidelines" link) (emphasizing the competitive nature of earmarks for academic institutions).
137 Subcommittee on Labor, Health and Human Services, Education, and Related Agencies,
http://appropriations.house.gov/Subcommittees/sublhhse.shtm (last visited Sept. 20, 2009) (see "Jurisdiction" section).
138 Pulick, supra note 55, at 2.
139 Id. at 3.
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HHS/Ed earmark, under the purview of the Department of Education.1 40 The L/
HHS/Ed Subcommittee has historically received a large number of requests for a
proportionally smaller amount of available funds, resulting in many unsuccessful
requests. If, for example, a Member identifies a request for an afterschool program for disadvantaged youth, closer inspection may reveal that the same request
also falls under the jurisdiction of the Commerce/Justice/Science (C/J/S) Subcommittee. 1 4 1 Department of Justice programs are appropriated funds through the
C/J/S Subcommittee. 14 2 Byrne discretionary grants, administered by the Justice
Department, fund juvenile justice initiatives. 14 3 Depending on the specifics of
the request, the above hypothetical afterschool program for disadvantaged youth
may be considered preventative measure against juvenile delinquency, thus falling under the jurisdiction of the slightly less occupied C/J/S Subcommittee. Competition is keen for any earmarked monies, let alone for the limited funds allotted
to the social services projects vital to the well being of communities.' 4 4 A thorough review of the language of an earmark request would guarantee proper
placement and yield a higher likelihood of success by avoiding "in demand"
Subcommittees.
When Members have a comprehensive knowledge of the particular earmark
requests recommended to the Appropriations Subcommittees, they are better
equipped to advocate on behalf of their constituents for the needed funds. A
careful survey of the language used in each request will ensure the legislator refers the earmark to the correct and most advantageous Subcommittee. With the
current transparency measures in place, in-depth knowledge of the earmarks recommended is also necessary when faced with questions from constituents, other
145
politicians, or the media.
B.

After Action Report: Following up with Successful and
Unsuccessful Requesters

The decision whether to support an earmark proposal does not signify the end
of the relationship between the requester and the Member. After the Member
submits the list of earmarks to the Appropriations Committee, the Member
140 Subcommittee on Labor, Health and Human Services, Education, and Related Agencies,
supra note 137 (Department of Education is under the jurisdiction of the LJHHS/Ed Appropriations
Subcommittee).
141 Wesley D. Bizzell, CongressionalEarmarks Are More Than Just Pork, CORRECTIONS ToDAY, October 2004, at 28 (C/J/S appropriations provide funds to fight crime, enhance drug enforcement, and meet the needs of at risk youths).
142 Id.
143 EDWARD BYRNE MEMORIAL COMPETITIVE GRANT PROGRAM: NATIONAL INITIATIVES,
(2008) http://www.ojp.usdoj.govJBJA/grant/08ByrneFAQ.pdf.
144 See Bizzell, supra note 141, at 2.
145 See Garrett, supra note 58, at 503-04 (transparency rules force legislators to clarify their
goals).
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should contact all organizations that submitted project proposals as soon as possible. Reconnecting with all requesters is universally advantageous and opens lines
of communication between
the lawmaker and those involved in worthwhile, dis146
trict-specific projects.
a. Successful requesters

Congresspersons should contact requesters whose earmarks they supported.
The organizations will be pleased to know their representative in Washington is
working diligently on their behalf. The support will lend credence to the worthwhile district-specific project and will ideally attract sponsors and others interested in helping the constituents. Even if the earmark is removed from the
appropriations bill, the legislator can make a persuasive argument to the constituents that they "fought the good fight" and claim a semblance of credit for their
efforts.14 7

The Member would also benefit from renewing and reinforcing their relationship with the organization and its constituent beneficiaries. Earmarks are requested once a year-an opportune time for representatives to routinely create
and renew ties with the valuable nonprofit, educational, and social service groups
in his district.
b.

Unsuccessful requesters

Members of Congress should make an effort to connect with those organizations whose special interest projects are meaningful but could not be endorsed.
An explanation as to why the earmark was not successful could go a long way in
maintaining a working relationship with the group. For example, a non-profit
AIDS prevention organization in a neighboring district would most likely understand the Member's lack of endorsement if the Member simply explains that it is
his policy to only support earmarks of groups located within his district. 148 Many
non-profit groups report difficulties with navigating the federal grant application
system 149 and direct feedback from the Member would actively address this issue.
146 Bassett, supra note 2, at 1085 (increased availability to information will "empower voters to
use their vote effectively").
147 Engstrom & Vanberg, supra note 89, at 10 (stressing the significance of "credit claiming"
opportunities for Members).
148 Pulick, supra note 55, at 3.
149 U.S. GOV'T ACCOUNTABILITY OFFICE, GRANTS MANAGEMENT GRANTS.GOV HAS SYSTEMIC WEAKNESSES THAT REQUIRE ATTENTION 15, 17 (2009) (reporting the Grants.gov system limit-

ing the ability to submit timely and complete applications and instances of applicants experiencing
difficulties with Contact Center employees). See also Jill R. Aitoro, GAO: Grant applicationportal
littered with technical problems, NExTGov, Jul. 16, 2009, http://www.nextgov.com/nextgov/ng_
20090716_7363.php (quoting Barbara Pisaro Clark, assistant secretary for legislation at the Department of Heath and Human Services, who emphasized the need for standard procedures across the
federal government for grant application).
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The legislator's staff is well positioned to conduct research and supply organizations with a brief list of federal funds they are eligible to apply for.
The implementation of a required follow-up letter to prospective organizations, in conjunction with relating basic grant opportunity research, would have
very positive consequences. The non-profit, located in an adjacent district, will
recognize the Member's dedication to social services for all citizens. The information on grants will help groups expand their funding options, perhaps lessening their reliance on earmarks to cover their operating costs.
CONCLUSION

Transparency reforms are positive for both constituents and the lawmakers
that represent them. Freely available information on the types of special interest
projects Members of Congress are requesting be funded not only holds the legislator accountable for their actions but also ensures the most worthwhile programs
are parsed, considered, and made available to citizens. Such transparency checks
should remain a prominent and permanent facet of the legislative earmarking
process. However, following an easily replicable routine, such as an analysis of
the factors discussed in this Comment, will bring bacon home to the programs
and services that need it most. Additionally, legislators will enhance relationships with a diverse group of organizations by providing an open dialogue about
the specifics of earmark possibilities.
Despite its generally poor reputation of corruption and waste, pork barrel
monies are a vital source of funding for many social service and nonprofit organizations serving the nation's poor, hungry, and uneducated. Implementing a decision making method, such as the process suggested in this Comment, will reveal
the most needed projects in a district while strengthening a lawmaker's relationships with the people. Similarly, maintaining, or potentially increasing, the transparency rules in Congress will provide a check on politicians so as to ensure they
are allocating taxpayer money most efficiently. Although reform of the earmark
process will likely take some time, this comprehensive two-prong approach to
earmarking is pragmatic, will bring home the bacon and distribute it most
equitably.

