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SAME SEX MARRIAGE: DOES THE CONSTITUTION OR
STATE CONSTITUTION SUPPORT
SAME-SEX MARRIAGES?
Sonja Seehusen*
INTRODUCTION

Dearly Beloved, we are gatheredtogether here in the sign of God - and in the
face of this company - to join together this man and this woman in holy
matrimony, . . . If any person can show just cause why they may not be joined
together - let them speak now or forever hold their peace. . . Marriage is the
union of husband and wife.... So, by the power vested in me by the State of
and Almighty God, I now pronounce you man and wife.'

This wedding vow represents the current controversy surrounding marriage
within the United States. Why is marriage controversial? It is controversial because the majority of the population defines marriage as a union between a "man
and woman." 2 However, a growing part of the population defines marriage as a
union between couples, which includes same-sex couples. Thus, this controversy
over marriage leads to several important legal questions, such as, whether samesex couples have a constitutional right to marry, and by implication, whether
same-sex couples have the right to marry under state constitutions.
Many opponents of same-sex marriages believe that marriage is between a
man and woman.4 These opponents also believe that same-sex marriages conflict
with their own religious beliefs.s Opponents also focus on the fact that traditional
marriages promote procreation and have a stabilizing effect on children of those
marriages. 6 On the other hand, proponents of same-sex marriage believe that the
* J.D. Candidate 2010, University of the District of Columbia, David A. Clarke School of Law.
1 Wedding Planning Links, http://www.weddingplanninglinks.com/planning/traditionalweddingvows.html (last visited Jan. 11, 2010); see also Genesis 2:21-25 (King James).
2 Luis LUGO ET AL., MAJORrEY CONTINUEs To SuPoRT CIVIL UNIONS: MosT SnIu OPPOSE
SAME-SEX MARRIAGE, TIE PEW FORuM ON RELIGION & PUBL-ic LIFE SURVEYS 1 (2009), http://
pewforum.org/docs/?Docl D=481.

3 Id.
4 Mark Strasser, Natural Law and Same-Sex Marriage, 48 DEPAui L. REV. 51, 74 (1998); see
also Federal MarriageAmendment Act: Hearing on H.R. Res. 56 Before the Subcomm. on the Constitution, Justice of the H. Comm. on the Judiciary, 108th Cong. 1-25 (2004) [hereinafter Hearing] (testimony of Jay A. Sekulow, Chief Counsel of the American Center for Law and Justice).
5 Strasser, supra note 4, at 74; see also Hearing, supra note 4, at 1-25 (testimony of Jay
Sekulow).
6 Strasser, supra note 4, at 74; see also Hearing, supra note 4, at 1-25 (testimony of Jay
Sekulow).
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denial of marriage limits same-sex couples from receiving the same benefits and
privileges of opposite-sex couples.
This article focuses on the legal aspects of the marriage controversy; whether
same-sex couples are guaranteed the right to marry under the Constitution and
state constitutions. This article is limited in scope and will not directly address the
implications of property law and Full Faith and Credit. Nor will this article directly address the Defense of Marriage Act. Part One discusses the basic principles of constitutional analysis under the Fourteenth Amendment. Part Two
examines whether the basic principles of constitutional analysis provide same-sex
couples a right to marry under the Constitution. Finally, Part Three examines
whether the basic principles of equal protection and substantive due process provide same-sex couples a right to marry under state constitutions.
I.

BASIC PRINCIPLES OF CONSTITUTIONAL ANALYSIS UNDER THE
FOURTEENTH AMENDMENT

The issue of whether same-sex couples have a right to marry can be addressed
under either the Equal Protection Clause of the Fourteenth Amendment or the
Due Process Clause of the Fifth and Fourteenth Amendments. 8 The analysis of
same-sex marriages differs under an equal protection or due process analysis. 9
Under due process, the court asks, "whether the government's interference is
justified by a sufficient purpose."'o Under equal protection, the court determines
"whether the government's discrimination as to who can exercise the right is justified by a sufficient purpose."" There is a violation of equal protection if the
right to marry is allowed to some people but not others and the action by the
state or federal government does not meet the appropriate level of scrutiny.12 On
the other hand, there is a violation of due process if a liberty interest, such as the
right to marry, is implicated and the action by the state or federal government
does not meet the appropriate level of scrutiny.1 3

7 Goodridge v. Dept. of Pub. Health, 798 N.E.2d 941, 949 (Mass. 2003); see also Kenneth K.
Hsu, Why the Politicsof Marriage Matter: Evaluating Legal and Strategic Approaches on Both Sides of
the Debate on Same-Sex Marriage,20 BYU J. Pun. L. 275 (2006).
8 U.S. CONST. amend. V; U.S. CONsT. amend. XIV, §1.
9 ERWIN CHEMERINSKY, CONSITUTIONAL LAW: PRINCIPLES AND POLICIEs 792-93 (Aspen 3rd
ed. 2006).
10 Id.; see also 16B AM. JUR. 2 Constitutional Law § 789 (2008).
11 CHEMERINSKY, supra note 9, at 793.
12 CHEMERINSKY, supra note 9, at 794; see also 16B AM. JuR. 2D, supra note 10.
13 CHEMERINSKY, supra note 9, at 794; see also 16B AM. JUR. 23, supra note 10.
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A.

Equal Protection

The Equal Protection Clause of the Fourteenth Amendment guarantees equal
protection from the states. 14 However, this provision of the Fourteenth Amendment is made binding upon the federal government through the Fifth Amendment's Due Process Clause.' 5 Equal protection claims are treated the same under
the Fifth and Fourteenth Amendments. 16 Traditionally, equal protection analysis
requires the showing of a classification, identification of the corresponding level
of scrutiny, and a review of government action to see if it meets the chosen level
of scrutiny.' 7 Additionally, equal protection claims require state action; the Fourteenth Amendment only protects citizens from unlawfully discriminatory state action, not private discrimination.' 8
There are two ways of creating a classification through the law: facial or
facially neutral classifications.'" In a facial classification, the precise language
found within the law classifies people based on a particular characteristic, such as
race. 20 In a facially neutral classification, the language within the law does not
draw any classifications, but the application of the law creates a discriminatory
impact. 2 1 If a person claims that a "facially neutral" law has a discriminatory
impact, the plaintiff must show that that the there is a discriminatory purpose or
intent when the law was created.22
After identifying the classification, the next step is to identify and apply the
appropriate level of scrutiny. 23 There are three levels of scrutiny: (1) strict scrutiny, (2) intermediate scrutiny, and (3) rational basis. 24 "Under strict scrutiny, a
law is upheld if it is shown to be necessary to achieve a compelling government
purpose." 25 The burden is on the government to show that it cannot achieve its
14

CHEMERINSKY, supra note 9, at 794; see also 16B AM. JUR. 20), supra note 10.

15 CHEMERINSKY, supra note 9, at 668-69; (citing Boiling v. Sharpe, 347 U.S. 497, 498-99
(1954)); see Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n. 2 (1975). See also 16B AM. JUR. 20, supra
note 10, at § 777-858.
16 CHEMIMRINSKY, supra note 9, at 668-69 (citing Sharpe, 347 U.S. at 498-99); see Wiesenfeld,
420 U.S. at 638. See also 16B AM. JUR. 2j, supra note 9, § 777-858.
17 CHEMERINSKY, supra note 9, at 669-70; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
18 Equal. Found. of Greater Cincinnati v. City of Cincinnati, 54 F.3d 261, 263, 265-66 (6th Cir.
1995), vacated, 518 U.S. 1001 (1996), remanded, 128 F.3d 289 (6th Cir. 1997) (citing Moose Lodge No.
107 v. Irvis, 407 U.S. 163, 172 (1972)).
19 CIiFMERINSKY, supra note 9, at 670-71; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
20 CHIEMERINSKY, supra note 9, at 670-71; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
21 CHEMERINSKY, supra note 9, at 670-71; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
22 CHEMERINSKY, supra note 9, at 670-71; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
23

CHEMIERINSKY, supra note 9, at 671.

24 CHEMERINSKY, supra note 9, at 670-71; see also 16B AM. JUR. 21, supra note 10, at § 777-858.
25 CHIEMERINSKY, supra note 9, at 670-71; see also 16B AM. JUR. 21, supra note 10, at § 777-858.
See, e.g., Palmore v. Sidoti, 466 U.S. 429,432 (1984); see also 16B AM. JuR. 20, supra note 10, at § 777-

858.
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objective in a less discriminatory way. 2 6 Further, the government must prove that
there is a compelling purpose for discriminating. 27 "Under intermediate scrutiny,
a law is upheld if it is substantially related to an important government purpose." 28 "Under rational basis review, a law is upheld if it is rationally related to
a legitimate government purpose." 29
According to the Supreme Court, selecting the appropriate level of scrutiny
depends on the type of discrimination that takes place.30 The Supreme Court
automatically applies strict scrutiny to discrimination based on race, national origin, and alienage.3 1 Further, the Supreme Court identifies gender and non-marital children as quasi-suspect classes and applies intermediate scrutiny.32 For other
types of discrimination, the Supreme Court looks at several factors to determine
if a particular group should be considered a suspect class.3 3 First, the Court examines immutable characteristicssuch as race, national origin, gender, and marital
status of a person's parents, because there is a fundamental lack of choice in each
area.34 Second, the Court determines if the group is unable to protect themselves
through the political process. 3 ' Finally, the Court examines the history of a par36
ticular group and determines if the discrimination is "invidious."
Generally, the Supreme Court does not wish to expand the list of suspect classifications and the use of strict scrutiny or quasi-suspect classifications and the use
of intermediate scrutiny, thus, other types of discrimination will usually only receive rational basis review.37 If the government at the very least states a legitimate purpose for the restrictive law such as protecting the health, safety, and
38
morals of the public then the law will generally survive rational basis review.
Moreover, the Court has declared that under rational basis, the purpose of the
law is not overly important and they will uphold the law if there are any reasona26 CHLEMERINSKY, supra note 9, at 671; see also 16B AM. JuR. 20, supra note 10, at § 777-858.
27 CIlEMERINSKY, supra note 9, at 671; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
28 CHEMERINSKY, supra note 9, at 671; see also 16B AM. JuR. 2r, supra note 10, at § 777-858.
See, e.g., Craig v. Boren, 429 U.S. 190, 197 (1976); Lehr v. Robertson, 463 U.S. 248, 266 (1983).
29 CHEMERINSKY, supra note 9, at 671; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
See, e.g., Craig, 429 U.S. at 197; Lehr, 463 U.S. at 266.
30 CHEMERINSKY, supra note 9, at 671; see also 16B AM. JuR. 21, supra note 10, at § 777-858.
31 CHEMERINSKY, supra note 9, at 671; see also 16B AM. JUR. 2r, supra note 10, at § 777-858.
32 CHELMERINSKY, supra note 9, at 749, 777; see also 16B AM. JUR. 20, supra note 10, at § 777858.
33 CHEMERINSKY, supra note 9, at 671; see also 16B AM. JUR. 2r, supra note 10, at § 777-858.
34 CHELMERINSKY, supra note 9, at 672, 795; see also 16B AM. JUR. 20, supra note 10, at § 777858. See e.g. United States v. Carolene Prod. Co., 304 U.S. 144, 152 n.4 (1938).
35 CIIEMERINSKY, supra note 9, at 672, 795; see also 16B AM. JUR. 20, supra note 10, at § 777858.
36 CHEMERINSKY, supra note 9, at 672, 795; see also 16B AM. JuR. 2r, supra note 10, at § 777858.
37 CHIEMERINSKY, supra note 9, at 672-73.
38 CHEMERINSKY, supra note 9, at 680; see also 16B Am. JUR. 2j, supra note 10, at § 777-858.
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ble facts to support the discrimination. 39 Further, the Court upholds the law unless the government action is "clearly wrong." 40
B.

Substantive Due Process

Substantive Due Process is a question of whether the government has a sufficient reason for denying a person of life, liberty, or property. 4 1To find a violation
under substantive due process requires the infringement of a liberty interest and
the government action must not meet the appropriate level of review. 42 Further,
if the liberty interest is a fundamental right then strict scrutiny is automatically
used.4 3
Enumerated rights in the Constitution are fundamental rights.44 The Supreme
Court has determined through case law that various unremunerated rights are
also fundamental rights either because of the importance of the interest or because of the expectations created by state law.45 The Court reviews laws that
infringe on fundamental rights under strict scrutiny. 46 The government must have
a "compelling interest" to justify an infringement of a fundamental right, show
that the law is necessary to achieve the stated purpose, and demonstrate that
there is no less restrictive way to achieve the stated end.4 7 If the liberty or right is
not fundamental, generally, rational basis review is applied and the government
only has to show a "legitimate interest" that is rationally related.48
Thus, to trigger equal protection, a law by a state or the federal government
must be based on a classification and violate the level of scrutiny applied to that
classification. In addition, to trigger substantive due process, a law by a state or
the federal government must involve a liberty interest and violate the applicable
39 CHEMERINSKY, supra note 9, at 683; see also 16B AM. JUR. 2D, supra note 10, at § 777-858.
See McGowan v. Maryland, 366 U.S. 420, 426 (1961).
40 CHEMERINSKY, supra note 10, at 685; see also 16B AM. JUR. 20, supra note 10, at § 777-858.
See Mathews v. DeCastro, 429 U.S. 181, 185 (1976) (quoting Helvering v. Davis, 301 U.S. 619, 640
(1937)).
41

CHEMERINSKY, supra note 9, at 546, 565, 792-97; see also 16B AM. JUR. 21, supra note 10, at

§ 890-922.
42

CHEMERINSKY, supra note 9, at 546, 565, 792-97; see also 16B AM. JUR. 2j, supra note 10, at

§ 890-922.
43

CHEMRINSKY, supra note 9, at 546, 565, 792-97; see also 16B AM. JUR. 20, supra note 10, at

§ 890-922.
44

CHEMERINSKY, supra note 9, at 546, 565, 792-97; see also 16B AM. JuR. 20, supra note 10, at

§ 890-922.
45

CHIEMERINSKY, supra note 9, at 546, 565, 792-97; see also 16B AM. JuR. 20, supra note 10, at

§ 890-922.
46

CHIEMERINSKY, supra note 9, at 565, 792-97; see also 16B AM. JUR 2D, supra note 10, at § 890-

922.
CHEMERINSKY, supra note 9, at 797; see also 16B AM. JUR. 2D, supra note 10, at § 890-922.
48 CHEuMERINSKY, supra note 9, at 795 (citing Carolene Prod. Co., 304 U.S. at 152 n.4) (the
judiciary will defer to the legislature unless there is discrimination against a discrete and insular minority or infringement of a fundamental right). See also 16B AM. JUR. 2D, supra note 10, at § 890-922.
47
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level of scrutiny. Loving v. Virginia exemplifies the application of the traditional
equal protection principles and due process principles to the fundamental right to
marry.
C.

Loving v. Virginia

Loving v. Virginia symbolizes the Supreme Court's first recognition of the
right to marry as a fundamental right protected as a liberty interest under the
Due Process Clause.49 In addition, Loving represents the Court's rejection of
discrimination under the Equal Protection Clause.5 0 Both opponents and proponents of same-sex marriages use Loving to support their viewpoints.
In Loving, the Court declared Virginia's anti-miscegenation statute that prohibited a "white person from marrying anyone other than another white person,
unconstitutional." 5 ' In 1958, Mildred Jeter, an African American woman, married Richard Loving, a Caucasian man, in Washington, D.C. 52 Shortly after the
marriage they moved to Virginia, where they were charged with violating Virginia Code Section 20-58 and 20-59.53 Both sections of the Virginia Code derive
their source from the adoption of the Racial Integrity Act of 1924,54 which states
in part:
No marriage license shall be granted until the clerk or deputy clerk has
reasonable assurance that the statements as to color of both man and woman are correct. . . If there is reasonable cause to disbelieve that applicants
are of pure white race, when that fact is stated, the clerk or deputy clerk
shall withhold the granting of the license until satisfactory proof is produced
that both applicants are "white persons" as provided for in this act. . . It
shall hereafter be unlawful for any white person in this State to marry any
save a white person, or a person with no other admixture of blood than
white and American Indian. For the purpose of this act, the term "white person" shall apply only to the person who has no trace whatsoever of any blood
other than Caucasian;but persons who has one-sixteenth or less of the blood
of the American Indian and has no other non-Caucasian blood shall be
deemed to be white persons. All laws heretofore passed and now in effect
regarding the intermarriage of white and colored persons shall apply to
marriages prohibited by this act. . . All acts or parts of acts inconsistent with
55
this act are, to the extent of such inconsistency, hereby repealed
49 CIEMERINSKY, supra note 9, at 798; see alsol6B Am. JuR 2) supra note 10, at § 890-922.
50 CHEMERINSKY, supra note 9, at 798; see alsol6B AM. JuR 20 supra note 10, at § 890-922.
51 Loving v. Virginia, 388 U.S. 1 (1967).
52 Id. at 2.
53 Id. at 3.
54 Id. at 6.
55 Virginia Racial Integrity Act of 1924, http://www2.vcdh.virginia.edu/encounter/projects/
monacans/ContemporaryMonacans/racial.html (last visited May 3, 2010) (emphasis added).
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The Lovings pled guilty to the charge.5 6 In the subsequent trial, the presiding
judge suspended the Lovings' one-year jail sentence on the condition that they
leave the Virginia."7 The Lovings moved back to D.C., but instituted a suit in
Virginia's Supreme Court of Appeals.58 The Court of Appeals affirmed their convictions.5 9 The Lovings appealed to the United States Supreme Court.60
Under equal protection, the state contended that its miscegenation statutes
punished both white and the black people in an interracial marriage equally, thus,
their "reliance on racial classifications did not constitute invidious discrimination
based upon race." 61 The state assumed that this argument was valid, 62 and asserted that the constitutional issue was "whether there is any rational basis for a
State to treat interracial marriages differently from other marriages." 63 On this
question, the state argued that since the scientific evidence regarding interracial
marriages was disputable, the appellate court should defer to the wisdom of the
state legislature and adopt its policy of discouraging interracial marriages.6 4 The
Appeals Court did exactly this, and affirmed the Lovings' conviction.6 5 Fortunately, the Supreme Court did not agree with the state's argument and found that
the equal application of the anti-miscegenation law to whites and blacks did not
mean that it deserved rational basis review. 66 The Court held that the law impermissibly classified couples based on race and should be reviewed using strict scrutiny.67 Under strict scrutiny, the state lacked a compelling reason to restrict the
right to marry. 68 Thus, the anti-miscegenation law constituted invidious racial
discrimination. 69
The Court found that Virginia's anti- miscegenation law was a violation of the
fundamental right to marry and the state does not have a compelling reason to
deny interracial couples the right to marry. 70 The law "deprives all of the State's
citizens of liberty without due process of law." 7 Thus, Loving represents the basic principles of constitutional analysis under the Fourteenth Amendment.
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
nard v.
71

Id.
Loving, 338 U.S. at 3.
Id. at 4.
Id.
Id.
Loving, 388 U.S. at 8.
Id.
Id.
Id.
Id.
Loving, 388 U.S. at 9.
Id.
Id.
Id. at 11.
Loving, 388 U.S. at 11 (citing Skinner v. Oklahoma, 316 U.S. 535, 541 (1942)); see also MayHill, 125 U.S. 190 (1888).
Loving, 388 U.S. at 12.
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II.

SAME-SEX COUPLES RIGHT TO MARRY UNDER THE CONSTITUTION

A.

Equal Protection

The proponents of same-sex marriage, who state that Loving v. Virginia stands
for the proposition that same-sex marriages are a violation of equal protection
72
and due process, have analyzed the case incorrectly. The Court stated that Virginia's anti-miscegenation statute was invalidated solely on the grounds of racial
discrimination.7 3 The Court acknowledged that not "all state restrictions upon
74
the right to marry are beyond the reach of the Fourteenth Amendment." Nevertheless, "there is a clear distinction between a marital restriction based merely
upon race and one based upon the fundamental difference in sex."'' Finally, the
Court held that the state marriage statute recognizes only opposite-sex marriages, and this limitation does not violate the Fourteenth Amendment right to
76
equal protection and due process.
Another reason why Loving is not the answer to questions on the legality of
same-sex marriage is that the Supreme Court has not determined if discrimination based on sexual orientation requires the application of intermediate or strict
scrutiny.77 However, most of the United States Courts of Appeals cases have
held that rational basis is the correct standard of review for discrimination based
on sexual orientation.78 In the various appellate cases that use rational basis re79
view, the majority of them uphold restrictive laws based on sexual orientation.
One exception is Watkins v. United States Army, where the court held that strict
scrutiny is the proper standard of review for discrimination based on sexual orientation.8 0 The majority of the appellate courts use rational basis review found
that sexual orientation is not a suspect classification warranting strict scrutiny
because homosexuality is arguably not an immutable characteristic such as race,
national origin, or gender. Furthermore, the Courts found that homosexuals are
able to protect themselves through the political process unlike aliens, and homo72 Richard F. Duncan, From Loving to Romer: Homosexual Marriage and Moral Discernment,
12 BYU J. Pun. L. 239, 243 (1998).
73 Robin Cheryl Miller & Jason Binimow, Annotation, Marriagebetween Persons of Same SexUnites States and Canadian Cases, 1 A.L.R. FED. 2d 1, §7 (2005).
74 Id.
75 Id.
76 Id.
77

CIlEMERINSKY, supra note 9, at 787.

78 Id. at 788 (citing Ben-Shalom v. Marsh, 881 F.2d 454 (7th Cir. 1989); Equal. Found. of
Greater Cincinnati,54 F.3d at 26; Nat'1 Gay Task Force v. Bd. of Educ. of Okla. City, 729 F.2d 1270
(10th Cir. 1984); Padula v. Webster, 822 F.2d 97 (D.C. Cir. 1987); Steffan v. Perry, 41 F.3d 677 (D.C.
Cir. 1994); see also High Tech Gays v. Def. Insus. Sec. Clearance Office, 895 F.2d 563 (9th Cir. 1990)
(rejecting view that sexual orientation is a suspect classification)).
79 CHIEMERINSKY, supra note 9, at 788 (citing Watkins v. U.S. Army, 875 F.2d 699 (9th Cir.
1989)).
80

CIlEMERINSKY, supra note 9, at 788 (citing Watkins, 875 F.2d at 699).
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sexuals as a class do not have a history of "invidious" discrimination. Thus, in
view of the prevailing use of rational basis, restrictions on same-sex marriages
will have a very high probability of surviving under equal protection.
Ben-Shalom v. Marsh is one of the first cases where an appellate court did not
find that homosexuals are a suspect class. In Ben-Shalom, the plaintiff was a sergeant in the United States Army Reserve on active duty with the 509th 1st
United States Army Reception Battalion in Milwaukee, Wisconsin. 8 1 While serving her original enlistment, the Plaintiff tried to reenlist for another six-year
term. 82 In response, the Plaintiff's commanding officer notified her that the Army
was considering barring her from reenlistment because she admitted to being a
homosexual.83 Subsequently, the Army discharged her from the Reserves pursuant to an Army regulation that allows the discharge of any soldier who "evidences homosexual tendencies, desire, or interest, but is without overt
homosexual acts." 84
On appeal, the appellate court held that homosexuals are not a suspect or
quasi-suspect classification, because the law was not based on the Plaintiff's status
as a homosexual. The state established the law to prevent homosexual conduct
that disrupts discipline. 86 In addition, the appellate court found that while homosexuals have suffered a history of discrimination in the military, the Army's regulation was considered "invidious" under equal protection." Further, the court
found that homosexuals have political power,88 "where a political approach is
open to them to seek a congressional determination about the rejection of homosexuals by the Army."8 9 The appellate court found that the Army's regulation
promoted a legitimate government interest that was passable under rational basis
review. 90 The appellate court agreed with Judge Hall, who wrote in the dissent in
Watkins, "there is no doubt that the majority's intrusion into military affairs, unjustified by important federal interests, will have a disruptive effect upon military
discipline." 91 Thus, the appellate court in Ben-Shalom held that strict scrutiny
does not apply to laws regarding sexual orientation. 92
81 Ben-Shalom, 881 F.2d at 456.
82 Id.
83 Id.
84 Id. at 457.
85 Id.
86 Ben-Shalom, 881 F.2d at 457.
87 Id. at 466.
88 Id. (citing Cleburne, 473 U.S. at 445 (1985)).
89 Id.
90 Id. (citing Watkins, 875 F.2d at 699) (the court agreed with Judge Hall, who wrote in dissent
in Watkins, that "[t]here is no doubt that the majority's intrusion into military affairs, unjustified by
important federal interests, will have a disruptive effect upon military discipline").
91 Ben-Shalom, 881 F.2d at 466.
92 Id.
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Another appellate court decision, Equality Foundationof Greater Cincinnativ.
City of Cincinnati, did not find that homosexuality is a suspect classification. 93 In
Equality Foundation of Greater Cincinnati, the city appealed a bench trial judgment, which found "Issue 3," a voter amendment to the city charter, unconstitutional because the amendment violated equal protection. 94 The trial court found
that homosexuals are a suspect classification with limited political access and the
amendment does not survive strict scrutiny. 95 The voters approved the amendment in an effort to appeal the Cincinnati City Council ("Council") enactment of
the "Equal Employment Opportunity Ordinance," which stated that the City
may not discriminate in its own hiring practices because of classifications like
sexual orientation. 96 In addition, the amendment contradicted another Council
ordinance, the "Human Rights Ordinance," which prohibits private discrimination in areas such as employment, housing, or public accommodation because of
sexual orientation. 97 The appellate court disagreed with the trial court and found
homosexuals are not subject to a quasi-suspect classification based on their sexual
orientation.9 8 Further, the appellate court, found that homosexuality is based on
conduct, which is not easily identifiable or immutable and therefore is not a classification that deserves strict scrutiny.9 9 Specifically, the appellate court determined that:
No law can successfully be drafted that is calculated to burden or penalize,
or to benefit or protect, an unidentifiable group or class of individuals
whose identity is defined by subjective and unapparent characteristics such
as innate desires, drives, and thoughts. Those persons having a homosexual
"orientation" simply do not, as such, comprise an identifiable class. Many
homosexuals successfully conceal their orientation. Because homosexuals
generally are not identifiable "on sight" unless they elect to be so identifiable by conduct (such as public displays of homosexual affection or self93 Equal. Found. of Greater Cincinnati, 54 F.3d at 261.
94 Id. at 263.
95 Id. at 266.
96 Id.
97 Id.
98 Equal. Found. of GreaterCincinnati, 54 F.2d at 266-67.
99 Id. (citing Steffan v. Perry, 41 F.3d 677, 684 n.3 (D.C. Cir. 1994) (en banc) (following Padula,
822 F.2d at 103 ("It would be quite anomalous, on its face, to declare status defined by conduct that
states may constitutionally criminalize as deserving of strict scrutiny under the equal protection
clause")); Ben-Shalom, 881 F.2d at 464, cert. denied, 494 U.S. 1004 (1990) ("If homosexual conduct
may constitutionally be criminalized, then homosexuals do not constitute a suspect or quasi-suspect
class entitled to greater than rational basis scrutiny for equal protection purposes"); High Tech Gays,
895 F.2d at 571; Baker v. Wade, 769 F.2d 289, 292 (5th Cir. 1985) (en banc), cert. denied, 478 U.S. 1022
(1986) (homosexuals compose neither a suspect nor a quasi-suspect class); Nat'l Gay Task Force, 729
F.2d at 1273, affd mem., by an equally divided Court, 470 U.S. 105 (1985) (legal classification of gays
is not suspect) (both decided prior to Bowers)).
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proclamation of homosexual tendencies), they cannot constitute a suspect
class or a quasi-suspect class because "they do not [necessarily] exhibit obvious, immutable, or distinguishing characteristics that define them as a discrete group [.]"'oo
Further, the appellate court found that homosexuals are not prevented from
participating in the political process, where they have other avenues to support
homosexual legislation through their Congressmen, and where the amendment
does not stop homosexuals from voting for City Council members.) 0 The amendment only "renders futile the lobbying of Council for preferential enactments for
homosexuals because the electorate places the enactment of such legislation beyond the scope of Council's authority."' 0 2
Finally, the appellate court found that under rational basis the amendment had
the legitimate purpose of allowing the Council to return to a "neutral opinion"
about homosexuality.' 0 3 Similar to Ben-Shalom, the appellate court found that
strict scrutiny did not apply to matters of sexual orientation, because homosexuals are not considered a suspect class.
National Gay Task Force v. Board of Education of Oklahoma City is another
example where an appellate court did not find homosexuality to be a suspect
class. In National Gay Task Force, the Plaintiffs challenged a statute that prohibits teachers from displaying "public homosexual conduct, which means advocating, soliciting, imposing, encouraging, or promoting public or private homosexual
activity in a manner that creates a substantial risk that such conduct will come to
the attention of school children or school employees."1 04 The appellate court rejected the equal protection claim and found that teachers displaying homosexual
conduct do not meet the standards of a suspect classification. 10 5 However, the
appellate court did have the "advocating" section of the statute removed because
that particular section was unconstitutionally overbroad under the First Amendment.1 06 The Supreme Court affirmed the decision in this case'o
Steffan v. Perry also follows the other appellate court decisions. In Steffan, a
Naval Academy midshipman was forced to resign because he admitted to two
fellow midshipmen and the chaplain that he was a homosexual.1 0 8 In the subse100
587, 602
101
102
103
104
105
106
107
108

Equal. Found. of Greater Cincinnati, 54 F.3d at 266-67 (citing Bowen v. Gilliard, 483 U.S.
(1987)).
Id. at 266-69.
Id.
Id. at 270.
Nat'l Gay Task Force, 729 F.2d at 1272.
Id. at 1273.
Id. at 1274.
Bd. of Educ. of Okla. City v. Nat'l Gay Task Force, 470 U.S. 903 (1985).
Steffan v. Perry, 41 F.3d 677, 685 (D.C. Cir. 1994).
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09
He
quent investigation, he only admitted to being a homosexual when asked.'
10
The Court of Appeals en
was eventually discharged from the Naval Academy.'
banc held that the Naval Academy regulations and the directives of the Department of Defense ("DOD") did not violate the midshipmens' equal protection
rights under the Constitution."' The appellate court held that homosexuals are
not a suspect class, because "a group that is defined by reference to that conduct
cannot constitute a 'suspect class.'" 1 12 Thus, under rational basis review, the Naval Academy regulations that discharge admitted homosexuals because they may
engage in homosexual conduct, rationally relates to the legitimate interest in preserving order and unity within the military." 3 Although homosexuals cannot be
discharged based solely on their "status" as a homosexual, they can be discharged
based on the presumption that they will or have engaged in homosexual conduct. 1' 4 Thus, the military may rely on the presumption of homosexual conduct
to avoid the administrative cost that will be needed to produce evidence of the
conduct, "so long as there is a rational basis for the belief that the presumption
furthers that end." 115 In addition, "the military furthers its policy of discharging
those members who either engage in, or are likely to engage in, homosexual conduct when it discharges those who state that they are homosexual."" 6 The court
can use a rational basis review to the DOD directives. However, it was unnecessary for the appellate court to apply such a review because the service member
admitted he was a homosexual and the resulting implication was that he engaged
in homosexual conduct."' Thus, his admission made his facial challenge that the
Academy based his discharge on his "inner thoughts" or "desires" instead of actual conduct moot." 8
Watkins v. United States Army is one notable case in which the appellate court
reversed the revocation of a service member's security clearance and discharge
from the Army because of his homosexuality. In 1981, the Army discharged Watkins, a soldier in the Army, pursuant to a newly adopted Army Regulation that
19
The Army disordered the discharge of all homosexuals "regardless of merit."'
charged Watkins despite the fact that they knew of his homosexuality from his
original enlistment.' 20 In addition, they were aware of his homosexuality where
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114
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Id. at 677-86.
Id.
Id.
Id. at n.3.
Perry, 41 F.3d at 677-86.
Id. at 686.
Id.
Id.
Id.
Perry, 41 F.3d at 677-93.
Watkins, 875 F.2d at 701-05.
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he admitted in an affidavit that he engaged in homosexual conduct with two
other soldiers.121 The District Court enjoined the Army from discharging Watkinsl 22 and from barring Watkins' reenlistment.123 However, the appellate court
vacated the District Court's injunction allowing reenlistment.124 On remand, the
District Court found for the Army, thus Watkins filed a second appeal. 2 5
The Court of Appeals in Watkins found that although the Army had a policy
that "homosexuality is a non-waivable disqualification for reenlistment," they
continued to reenlist the service member throughout his fourteen-year career.126
The Court of Appeals held that the Army could not discharge Watkins under the
new 1981 ordinance, based on their actions reenlisting the member.127 Watkins
does not lend support to the proposition that homosexuality is a suspect classification, thus triggering strict scrutiny review, because the only mention of equal
protection violations is in the concurring opinion.' 28 Although the Supreme
Court has been silent on the issue, the appellate court in Watkins like the majority of federal appellate cases previously discussed did not find that homosexuality
is a suspect classification.
Similar to Watkins, Romer v. Evans, and Lawrence v. Texas do not propose
that homosexuality is a suspect classification and that strict scrutiny is the standard of review for laws on sexual orientation. In Romer, the Supreme Court invalidated an amendment to Colorado's Constitution that prohibited any
legislative, executive, or judicial action designed to protect homosexuals from discrimination.1 29 The Court held that the law impermissibly made it more difficult
for homosexuals to receive help from the government than for other citizens and
was a violation of equal protection.130 Although the Court was silent on whether
sexuality is a suspect classification, it appears that the Court applied the rational
basis test. 1 3 ' Under the rational basis test, the Court held that the amendment did
not advance a legitimate legislative goal and only denied homosexuals equal protection under Colorado's Constitution.1 32 The amendment was impermissible because it promoted discrimination against homosexuals.' 3 3 Romer does not state
121 Id.
122 Id.
123 Id.
124 Watkins, 875 F.2d at 701-05.
125 Id.
126 Id. at 707.
127 Id.
128 Id. at 738.
129 Ann M. Reding, Lofton v. Kearney: Equal Protection Mandates Equal Adoption Rights, 36
U.C. DAVIS L. REV. 1285, 1295 (2003) (citing Romer v. Evans, 517 U.S. 620 (1996)).
130 Id.
131 Id.
132 Id.
133 Id.
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that homosexuality is a suspect classification, and does not call for the use of
strict scrutiny review.' 34
In Lawrence, the trial court convicted two men under a Texas criminal statute
35
that prohibits sodomy between people of the same sex.' The Supreme Court
reversed the Texas conviction, and found that the prohibition violated privacy
rights.136 The Court found that people should have privacy in their own private
affairs.' 3 7 "While Lawrence is a victory for homosexuals, it does not provide an
equal protection victory."'

The Court did not determine whether homosexuals

are a suspect class or the level of review homosexuals should be provided in an
equal protection lawsuit.' 3 9 Moreover, the majority opinion explicitly states that
its decision did not involve "whether the government must give formal recognition to any relationship that homosexual persons seek to enter."140 Thus, like
Romer, Lawrence does not classify homosexuals as a suspect or quasi-suspect
class. Nor does Lawrence promote the use of strict scrutiny review.
Most appellate courts such as those in Ben Shalom, Equality Foundation of
GreaterCincinnati,National Gay Task Force, and Steffan, use traditional constitutional analysis of the Equal Protection Clause and find that homosexuals do not
meet the three factors, established by the Supreme Court, that are necessary to
find a suspect classification. Thus, the majority of courts including the Supreme
Court in Lawrence and Romer do not consider homosexuals a suspect or quasisuspect class. Further, since homosexuals are generally not considered a suspect
class, it follows that same-sex restrictions should be reviewed in equal protection
challenges under rational basis. Moreover, since most state actions survive rational basis review, same-sex marriage restrictions based on a legitimate reason
will also survive.
The majority of the appellate courts do not find that homosexuals are a suspect class because (1) there is a lack of overwhelming scientific data showing
homosexuality as an immutable characteristic, (2) there is a lack of data showing
homosexual discrimination reaches the level of "invidious" discrimination, and
(3) that political outlets, although weak, are available to homosexuals.

134 Reding, supra note 129, at 1295.
135 Charles E. Mauney, Jr., Landmark Decision or Limited Precedent: Does Lawrence v. Texas
Require Recognition of a Fundamental Right to Same-Sex Marriage?, 35 Cunn. L. RFv. 147, 154
(2005).
136 Id.
137 Id.
138 Kari Balog, Equal Protectionfor Homosexuals: Why the Immutability Argument Is Necessary and How It Is Met, 53 CLEv. S r. L. Rrev. 545, 552 (2006).
139 Id.
140 Lawrence v. Texas, 539 U.S. 558, 578 (2003).
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There is no overwhelming scientific data that shows that homosexuality is an
immutable characteristic.' 4 1 In fact, most of the scientific data on homosexuality
is mixed. 142 "An immutable characteristic is a trait that is 'determined solely by
the accident of birth' and is 'not capable of or susceptible to change."" 4 3 "This
definition of immutability does not include 'ethnic or socio-cultural' characteristics 'such as citizenship or alienage' or 'poverty.""144 "While this definition seems
to exclude psychological conditions and only include biological traits, a predisposition to a certain psychological trait is determined solely by the accident of birth,
thus being beyond the control of the inheriting child."1 45 However, the Court
does not currently recognize psychological traits.146 "According to current scientific and professional understanding, the core attractions that form the basis for
adult sexual orientation typically emerge between middle childhood and early
adolescence." 147 However, some studies find homosexuality is determined at
birth. 148 Thus, with the lack of definitive scientific proof that homosexuality is a
characteristic from birth such as race or gender, it follows that homosexuality
does not meet the definition of an immutable characteristic.
Further, homosexuality lacks the level of discrimination necessary to find "invidious" discrimination. The Lawrence Court's opinion stated, "there is not a
longstanding history in this country of laws directed at homosexual conduct as a
distinct matter."1 49 Thus, there is no foundation for an equal protection claim
without proof of inviduious discrimination or "discriminatory purpose." 5 0 A
"discriminatory purpose implies more than intent as volition or intent as awareness of consequences."' 5' "Rather, it implies that the 'state legislature, selected
141 Lyn D. Wardle, A Critical Analysis of Constitutional Claims for Same-Sex Marriage, 1996
B.Y.U. L. REV. 1, 62-74 (1996).
142 Balog, supra note 138, at 554; see also Janet E. Halley, Sexual Orientationand the Politics of
Biology: A Critique of the Argument from Immutability, 46 STAN. L. Riv. 503 (1994).
143 Balog, supra note 138, at 554; see also Halley, supra note 142, at 503; see also Fronterio v.
Richardson, 411 U.S. 677, 686-87 (1973); Garcia v. Gloor, 618 F.2d 264, 269 (5th Cir. 1980); Downen
v. Warner, 481 F.2d 642, 643 (9th Cir. 1973).
144 Balog, supra note 138, at 554-55; see also Halley, supra note 142 at 503; Richardson, 411
U.S. at 686-87; Gloor, 618 F.2d at 269; Warner, 481 F.2d at 643.
145 Balog, supra note 138, at 554-55; see also Halley, supra note 142 at 503; Richardson, 411
U.S. at 686-87; Gloor, 618 F.2d at 269; Warner, 481 F.2d at 643.
146 Balog, supra note 138, at 554-55; see also Halley, supra note 142 at 503; Richardson, 411
U.S. at 686-87; Gloor, 618 F.2d at 269; Warner, 481 F.2d at 643.
147 AMERICAN PSYCHOLOGICA. ASSOCIATION. ANSWERS TO YOUR QUESTIONS: FOR BETTER
UNDERSTANDING OF SEXUAL ORIENTATION AND HOMosEXUALITY (2008), http://www.apa.org/topics/
sexuality/sorientation.pdf.
148 Balog, supra note 138, at 556.
149 Lawrence, 539 U.S. at 565.
150 K.G. Jan Pillai, Shrinking Domain of Invidious Intent, 9 WM. & MARY BILL OF Ris. J. 525,
528 (2001) (citing Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 278-79 (1979)); see also Andrew
Koppelman, Romer v. Evans and Invidious Intent, 6 WM. & MARY Bil1 OF RTS. J. 89 (1997).
151 Pillai, supra note 150, at 525, 528; see also Koppelman, supra note 150, at 89.

148

UNivERsrry oi -ria

Dis-rucr oF COLUMBIA LAw REVIEW

or reaffirmed a particular course of action at least in part 'because of,' not merely
'in spite of,' its adverse effects upon an identifiable group."1 52 The Court's rationale implies that many individuals or groups can claim that they have experienced a history of discrimination, but the key is that the level of discrimination
should be "invidious" and based on an immutable characteristic.' 5 3 The discrimination experienced by homosexuals does not rise to the same level discrimination
experienced by other suspect classifications such as race. Thus, homosexual discrimination does not meet the level of "invidious" discrimination necessary to
classify homosexuality as a suspect classification. Today, the level of discrimination experienced by people of different races is still three times more evident
than discrimination based on sexual orientation. The Federal Bureau of Investigation 2008 Hate Crime Report showed that there are three times as many acts of
racial discrimination than discrimination based on sexual orientation. 54
Finally, homosexuals have political outlets.' 5 5 Although, the available outlets
are not strong enough to defeat their opposition, 156 it cannot be said that they are
a "discrete and insular" minority lacking in political power. Homosexuals are not
considered "discrete and insular," because over the years they have been able to
lobby for gay rights.' 5 ' Although homosexuals have not always been successful in
their political endeavors, they are able to influence legislation.' 5 8 Several bills
were introduced in Congress, where at least eight states have legislation that protects homosexuality, several cities and counties incorporate "sexual orientation"
into their civil rights statutes and ordinances, and several jurisdictions adopt some
kind of protection for homosexuality.' 5 9 For example, the Federal Marriage
Amendment was successfully defeated, in part because of strong opposition from
homosexual activists.1 60
Under equal protection, the majority of appellate courts find that homosexuality does not meet the three factors that the Supreme Court typically uses to determine if a group is considered a suspect class. Thus, strict scrutiny review for equal
protection challenges should not be applied to laws that restrict marriage to opposite sex couples. While the Supreme Court is silent on the type of review, ho152 Pillai, supra note 150, at 525, 528; see also Koppelman, supra note 150, at 89.
153 Pillai, supra note 150, at 571.
154 Federal Bureau of Investigation. http://www.fbi.gov (last visited Jan. 17, 2009).
155 Patrick Healy, Democrats Voice Support of Gay Rights in TV Forum, N.Y. TIMES, Aug. 10,
2007, available at http://www.nytimes.com/2007/08/10/us/politics/10dems.html.
156 Emily K. Baxter, Rationalizing Away Political Powerlessness: Equal Protection Analysis of
Laws Classifying Gays and Lesbians, 72 Mo. L. REV. 891, 891 (2007).
157 Monte E. Kuligowski, Romer v. Evans: Judicial Judgment or Emotive Utterance?, 12 Sr.
JOHN'S J. LEGAL COMMENT. 323, 324 (1996).
158 Id.
159 Id.
160 Christopher Wolfe, The Meaning of Marriage: Why the Federal Marriage Amendment is
Necessary, 42 SAN DIEGo L. REV. 895, 895 (2005).
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mosexuality should receive, it is clear that rational basis is currently the
prevailing standard in Equal Protection challenges. Generally, if same sex marriage restrictions are reviewed under rational basis, typically any legitimate reason provided by the state or federal government should survive. 1 61
B.

Substantive Due Process

The Supreme Court in Zablocki held that the right to marry is a fundamental
liberty interest and subject to strict scrutiny.' 62 Since there is no fundamental
right for same-sex couples to marry, laws restricting marriage to heterosexuals is
not reviewed under strict scrutiny. Rational basis review should be used in reviewing whether there is a violation of due process. Much like equal protection,
it is easy for a state or government to provide a legitimate reason for restricting
marriage to heterosexual couples. Several cases support this proposition and find
no violation of due process when same-sex couples are restricted from marriage.
The appellate court in Dean v. District of Columbia rejected the proposition
that same-sex marriage is guaranteed under the Due Process Clause of the Constitution as a fundamental right. 163 Quoting the Supreme Court in Palko, the appellate court stated that a fundamental right is one that is "deeply rooted in the
Nation's history and tradition."1 64 Although homosexuals can have children
through adoption, surrogacy, and artificial insemination; and not all heterosexuals may want or have children, the appellate court stated that it cannot overlook
the fact that the Supreme Court deems marriage a fundamental right because of
its relationship to procreation.' 6 ' Thus, the appellate court reasoned that the
fundamental right to marry as recognized by the Supreme Court only contemplates marriages between heterosexuals or people who can procreate with each
other.' 66 Thus, the issue is whether there is a constitutional basis under the due
process clause for finding that the fundamental right to marry granted to heterosexual couples extends to homosexual couples.' 67 The appellate court said that
the answer is "No."' 68
Another case, High Tech Gays v. Defense Industries Security Clearance Office,
involves a class action suit on behalf of homosexuals against the Department of
Defense alleging violation of the Constitution's Due Process Clause.' 69 The
161

CH EFMERINSKY, supra note 9, at 683, 685; see also, 16B AM. JUR 20, supra note 10, at § 777-
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DOD performs extensive background checks on applicants who define themselves as homosexuals under the premise that a more extensive check is required
70
to protect the government's legitimate interest in protecting national secrets.'
The appellate court determined that homosexuals have suffered a history of discrimination, however, the other criteria requiring an immutable characteristic for
a "suspect" or "quasi-suspect" is not satisfied.' 7 ' Homosexuality is considered a
behavior and fundamentally different from immutable traits such as race or gender, where the "behavior or conduct of the already recognized classes is irrelevant to their identification." 17 2 Further, homosexuals have political power as
evidenced in their ability to persuade legislatures to address homosexual discrimination through the passage of anti-discrimination legislation.' 7 ' Thus, the Court
found that homosexuality is not an immutable characteristic, and the right to
marry someone of the same sex is not a fundamental right.174 The court reasoned
that since a fundamental right is not involved, the government only has to have a
legitimate interest rationally related to the law. 175 Thus, the appellate court held
that the government interest in protecting governmental secrets is legitimate
76
where it is known that homosexuals are targets for blackmail.'
Finally in Wilson v. Ake, the District Court held that same-sex marriage is not
a fundamental right guaranteed by the Due Process Clause of the Constitution.17 7 A county clerk in Florida did not recognize Nancy Wilson's and Paula
Schoenwether's Massachusetts marriage license.1 78 The Plaintiffs filed a declaratory judgment request that asked the District Court to find the Federal Defense
of Marriage Act ("DOMA"), 1 U.S.C. § 7; 28 U.S.C. § 1738C, and Florida Stat79
utes Section 741.212 unconstitutional and to enjoin their enforcement.1 The
Wilson court followed Supreme Court precedent and defined fundamental rights
as those liberties that are "implicit in the concept of ordered liberty, such that
neither liberty nor justice will exist if they are sacrificed." 180 The Wilson court
observed that the Due Process Clause "specially protects those fundamental
rights and liberties that are, objectively, deeply rooted in this Nation's history and
170 Id.
171 Id. at 573-74.
172 Id.
173 Id.
174 High Tech Gays, 895 F.2d at 573-74.
175 Id.
176 Id. at 576
177 Wilson v. Ake, 354 F. Supp. 2d 1298, 1301 (M.D. Fla. 2005).
178 Id.
179 Id. at 1302.
180 Id. at 1306 (quoting Washington v. Glucksberg, 521 U.S. 702, 721 (1997)) (quoting Palko v.
Connecticut, 302 U.S. 319, 325-26 (1937)).
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tradition."' 8 ' The Wilson court stated that the petitioner's interpretation that
Lawrence v. Texas grants a fundamental right to homosexuals to marry each
other is incorrect.' 82 Moreover, the Court stated that the Lawrence v. Texas holding explicitly "does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter."' 83 Although it
is important to recognize the importance of a homosexual person's ability to
choose their partners, this is not a fundamental right, thus no violation of Due
Process Clause under the Constitution.' 84
The Courts in Dean, High Tech Gays, and Wilson all follow the same constitutional analysis, stating that the right to marry is a fundamentally protected liberty
interest and restrictions on this right should be reviewed under strict scrutiny.
However, there is no fundamental right or liberty interest that states homosexuals have the right to marry that is rooted in our nation's history or tradition. Thus,
rational basis review should be used. In general, most states that use rational
basis review will uphold marriage restrictions if there is a legitimate interest.
III. SAME-SEX
A.

COUPLEs RIGHT TO MARRY UNDER STATE CONSTITUTIONS

Same-Sex Marriage Restrictions Do Not Violate State Constitutions

The courts in the following cases hold that the limitation of state recognized
marriage to opposite sex couples does not violate a state constitutional provision
mandating equal protection or due process of law. 185 The courts utilized the same
factors and principles that the federal Circuit Courts of Appeals used in its analysis of same-sex marriage under the U.S. Constitution.18 6
In Standhardt v. Superior Court, the clerk denied two men a marriage license
based on Arizona Revised Statute Section 25-101(C) where "marriage between
persons of the same sex is void and prohibited," and Arizona Revised Statute
Section 25-125A where "valid marriages are contracted by a male person and a
female person."' 8 7 The men claim violations of their fundamental right to marry
and equal protection under both the Constitution and Arizona constitution.18 8
The Superior Court, much like the federal Circuit Courts discussed earlier, deter181 Id. (quoting Washington v. Glucksberg, 521 U.S. at 720-21) (quoting Moore v. East Cleveland, 431 U.S. 494, 503 (1977)).
182 Wilson, 354 F. Supp. 2d at 1298 (quoting Washington v. Glucksberg, 521 U.S. at 720-21)
(quoting Moore v. East Cleveland, 431 U.S. 494, 503 (1977)).
183 Id. (quoting Lawrence 539 U.S. at 578)).
184 Id.
185 Miller & Binimow, supra note 73, at 1.
186 Miller & Binimow, supra note 73, at 1.
187 A White Paper: An Analysis of the Law Regarding Same-Sex Marriage, Civil Unions, and
Domestic Partnerships,38 FAM. L.O. 339, 376 (2004); Standhart v. Sup. Court, 77 P.3d 451 (Ariz. Ct.
App. 2003).
188 Standhart, 77 P.3d at 451 n.1.
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mined that in order to have a violation of due process under the Constitution
there must be a violation of a fundamental right. 189 The Superior Court determined that neither the Supreme Court nor the Arizona state courts found that
marrying someone of the same-sex is a fundamental right.1 90 Further, the holding
in Lawrence does not state that same-sex marriage is a fundamental right.'91
The Superior Court also discredited petitioner's argument that Loving stands
for the proposition that the right to marry can be extended to same-sex couples as
it is extended for interracial couples.' 92 The Superior Court found that same-sex
recognition would not be an extension of the right to marry but "will redefine the
legal meaning of marriage" because the right to marry and marriage is grounded
in procreation and marriage is defined as being between a man and women.' 93
Thus, the Superior Court struck down Petitioner's arguments that there is a fundamental right for same-sex marriages under the state constitution. 194 The Superior Court also rejected Petitioner's claim that Arizona's constitution goes
beyond the United States Constitution by conferring greater individual rights
such as the right to marry for same-sex couples.195 The superior court explicitly
stated that the expansion of privacy rights to health care and home searches do
not equate to the extension of the right to marry. 196 In addition, the court found
that the intent of the framers of the Arizona Constitution does not show that they
contemplated same-sex marriage.' 97 Thus, the Arizona Constitution like the
United States Constitution does not support redefining of "marriage" or the expansion of the right to marry to same-sex couples. Finally, the Superior Court
determined that since there was no fundamental right to marry under the Constitution or expansion of privacy rights under Arizona's Constitution, the state's
goal in protecting procreation was legitimately related to the prohibition against
same-sex marriage.198
Following along the same lines as Arizona, Indiana did not find a violation of
equal protection or due process under its state constitution. Indiana's Defense of
Marriage ("DOMA") statute was challenged in Morrison v. Sadler, as violating
the Indiana Constitution Article 1, Section 23; Article 1, Section 1; or Article 1,
Section 12, by three same-sex couples who sought to be recognized as married,
after traveling to Vermont and obtaining civil unions.' 9 9 The Petitioners con189
190
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199

Id. at 460-61.
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Id. at 458.
Id.
Standhart, 77 P.3d at 458.
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Id. at 460-61.
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Id.
Standhart, 77 P.3d at 460-61.
Morrison v. Sadler, 821 N.E.2d 15, 19 (Ind. Ct. App. 2005).
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ceded that under the United States Constitution there is no fundamental right to
same-sex marriage. 2o The Indiana appellate court determined that Article 1,
Section 1, does not confer a "core value" or fundamental right, and, if it does, the
history does not show that same-sex marriage is a "core value." 201 Further, the
appellate court held that Article 1, Section 12 would be the equivalent of a substantive due process right under the United States Constitution, and Petitioners
again do not meet the qualifications to support a due process violation under
Indiana's Constitution.20 2
Unlike the previous states, New York has many cases regarding the right to
marry for same-sex couples under their State Constitution. However, most New
York cases, such as Hernandez v. Robles do not support same-sex marriages
under New York's State Constitution.2 0 3 The couple in this case claimed New
York Domestic Relations Law articles 2 and 3 violated the New York Constitution's Due Process and Equal Protection Clauses by limiting marriage to opposite
sex couples.2 04 The Hernandez court found that articles 2 and 3 do not specifically limit marriage to opposite sex couples, but that is clearly the intent from
studying other statutes.2 05
The Hernandez court correctly points out that the Plaintiff's reliance on Loving is misplaced.2 06 The court stated that the history behind the statute in Loving
is based on racism dating back to the birth of this country, whereas the limitation
on marriage for opposite sex couples is based on the traditional definition of
marriage and is not based on historical injustice.20 7 In addition, since there is no
fundamental right to same sex marriage rooted in "history and tradition," the
analysis under due process uses rational basis review. 2 08 Further, since same-sex
marriage does not fall within a suspect classification, the New York statute is also
reviewed using rational basis under equal protection. 209 Additionally, while "sex
discrimination" may trigger intermediate or even strict scrutiny, the limitation on
marriage to opposite sex couples is not "sex discrimination," because men and
women are placed on unequal footing based on their gender.2 10 Homosexuality is
a sexual preference not an immutable trait based on gender 211 The Hernandez
court explicitly held that the legislature is free to expand the definition to include
200
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Id.
Id. at 31-33.
Id. at 33-35.
Hernandez v. Robles, 855 N.E.2d I (N.Y. 2006).
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same sex couples but the state has a rational basis in limiting marriage to opposite
sex couples in the best interest of children and preservation of procreation
through marriage.2 12 There is no violation of either equal protection or due process under New York's Constitution. 213
The majority of states such as those in Standhardt, Morrison, and Hernandez
mimic the equal protection and due process analysis of the federal cases when
analyzing same-sex marriages under their respective State Constitutions.2 14
B.

Same-Sex Marriage Restrictions Violate State Constitutions

There is a minority of states which hold the limitation of state recognized marriage to opposite sex couples violates state constitutional provisions mandating
equal protection or due process of law. 215 However, the arguments and evidence
used to support same-sex marriage is weak and disembarks from the traditional
principles of equal protection and due process.
In Baehr v. Lewin, the plaintiffs Nina Baehr, Genora Dancel, Tammy Rodrigues, Antoinette Pregil, Pat Lagon, and Joseph Melilio were denied a marriage
license by the State of Hawaii's Department of Health ("DOH"), and alleged in
their original complaint a violation of a fundamental right to marry and equal
protection rights under Hawaii's Constitution.2 1 6 The circuit court granted defendant's motion to dismiss for failure to state a claim. 217 On appeal, the Hawaii
Supreme Court found that the right to privacy does not include the fundamental
right to marry for same-sex couples by following the analysis set down in federal
cases. 2 18 The Hawaii Supreme Court found that the " right to marry had the same
level of importance as decisions relating to procreation, childbirth, child rearing,
and family relationships," and refused to extend the right to marry to same-sex
couples.219
The Hawaii Supreme Court used federal cases and traditional federal constitutional analysis to find that same-sex couples do not have a fundamental right to
212 Id. at 12.
213 Id. at 12.
214 Lewis v. Harris, 378 N.J. Super. 168 (N.J. Super. Ct. App. Div. 2005); Dean, 653 A.2d at 307;
Morrison v. Sadler, 821 N.E.2d 15 (Ind. Ct. App. 2005); Jones v. Hallahan, 501 S.W.2d 588 (Ky. Ct.
App. 1973); Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971), appeal dismissed, 409 U.S. 810 (1972); In
re Cooper, 592 N.Y.S.2d 797, 799-801 (N.Y. 1993), appeal dismissed, 624 N.E.2d 696 (N.Y. 1993);
Singer v. Hara, 522 P.2d 1187 (Wash. Ct. App. 1974), appeal denied, 84 Wash. 2d 1008 (1974).
215 Miller & Binimow, supra note 73, at 1.
216 Baehr v. Lewin, 852 P.2d 44, 49-51 (Haw. 1993).
217 Id.
218 Baehr, 852 P.2d at 56-57; see generally Griswold v. Connecticut, 381 U.S. 479 (1965); Eisenstaedt v. Baird, 405 U.S. 43 (1972); Zablocki, 434 U.S. at 374; Skinner, 316 U.S. at 535; Maynard, 125
U.S. at 190; Meyer v. Nebraska, 262 U.S. 390 (1923); Palko, 302 U.S. at 319.
219 Baehr, 852 P.2d at 56-57.
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marry under the right of privacy. 220 However, they failed to use the same analysis
and determined that "sex" is a suspect classification that requires either immediate or strict scrutiny. 221 The Hawaii Supreme Court liked "sex" to "race" by citing Loving v. Virginia and stated that "sex" is a suspect class.2 22 The Hawaii
Supreme Court then relied on the United States Supreme Court's rationale in
Holdman v. Olim, the "Brennan plurality, the Powell group in Frontiero v. Richardson, and the presence of article I, section 3-the Equal Rights Amendment-in
the Hawaii Constitution" and found that "sex" should receive either intermediate
or strict scrutiny instead of rational basis review.2 23
The Hawaiian Supreme Court utterly failed to see the distinction between
"gender" and "sexual orientation," as previously discussed in the Hernandaz
case. Further, the Hawaiian Supreme Court failed to correctly analyze Frontiero,
because that particular case was about "gender" discrimination. 224 Thus, the Hawaii Supreme Court employed strict scrutiny instead of rational basis review on
the misguided idea that "sex" is the same as homosexuality, and determined that
the state did not have a compelling interest in restricting marriage to opposite sex
couples.22 5
After Baehr, the Hawaiian legislature proposed an amendment to the Hawaiian Constitution that effectively defeated the judicial recognition of same-sex
marriages. The voters affirmatively voted to allow the legislature to reserve marriage to opposite-sex couples.
Another example of where the right to marry is recognized for same-sex
couples is in Brause v. Bureau of Vital Statistics.2 26 In Brause, plaintiffs Jay
Brause and Gene Dugan filed suit against the Bureau of Vital Statistics, the
Alaska Department of Health and Social Services, and the Alaska court system
after they were denied a marriage license. 227 The Plaintiffs requested an injunction to prevent Alaska from enforcing the statutes preventing same-sex marriages, because the statutes violated the Alaskan Constitution's equal protection

220 Id. at 65-68.
221 Id.
222 Id.; see generally Loving, 385 U.S. at 986.
223 Baehr, 852 P.2d at 65-68; see generally Holdman v. Olim, 581 P.2d 1164 (Haw. 1978) (citing
Frontiero,411 U.S. at 677).
224 Baehr, 852 P.2d at 67.
225 Id.; see Baehr v. Mikke, 910 P.2d 112 (Haw. 1996).
226 Brause v. Bureau of Vital Statistics, No. 3AN-95-6562 CI, 1998 WL 88743 (Alaska Feb. 27,
1998); aff'd, Brause v. State, 21 P.3d 357 (Alaska 2001); see also Kevin G. Clarkson et al., The Alaska
Marriage Amendment: The People's Choice on the Last Frontier, 16 ALASKA L. Rav. 213, 218-24
(1999).
227 Bureau of Vital Statistics, 1998 WL 88743 at *1.

156

UNIVERSITY oir *nni Dis-raicr oF CO-UMuIA LAw

Rieview

and privacy rights. 228 In addition, the Plaintiffs claimed that the violation of equal
protection and privacy rights requires strict scrutiny review. 229
While discussing same-sex marriages under the right to privacy, the Brause
court ignored the traditional formulation for finding a right to privacy. The
Brause court asked, "whether the freedom to choose one's own life partner is
rooted in our traditions?" 230 By framing the issue in this manner, the Brause
court found that there is a fundamental right for same-sex couples to choose their
partners under the right of privacy. 2 3 1 However, this is a very weak argument
because the fundamental principle underlying the right to privacy is that rights
are based on deep-rooted traditions. While it is important for same sex couples to
choose their partners as determined in Wilson v. Ake, the limitation of marriage
to men and women does not stop anyone from choosing a person of the same sex
as their partner. 2 32
The Brause court moved even further away from the traditional analysis under
equal protection, and employed a sliding scale standard of review in which the
standard of review is determined by the importance of the individual right. 233
The Brause court like the Baehr court mistook "sex" as the equivalent of "sexual
preference" and found a suspect class using the sliding scale. 234 Under strict scrutiny analysis, the Brause court concluded that the state lacks a compelling interest
to support the prohibition against same-sex marriage. 2 35 The Brause analysis is
flawed because "sex" is a gender based classification, whereas homosexuality is a
"sexual preference," and they are simply not the same. Similar to the Hawaiian
legislature, the Alaskan legislature instituted an amendment that changed the
definition of marriage in their Constitution and effectively defeated the recognition of same sex marriages in those states.
Unlike Hawaii and Alaska, Massachusetts is the first state to recognize samesex marriage, which has not been defeated by an amendment to its Constitution.2 36 In Goodridge v. Department of Public Health, a town clerk denied seven
same-sex couples marriage licenses because, at that time, Massachusetts state law
did not recognize same-sex marriage. 23 7 The Superior Court judge ruled for the
Defendants, holding that the prohibition did not violate State liberty or equal
protection guarantees. 238 However, on appeal, the Massachusetts Supreme Court
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found that under its individual state constitution they have the ability to protect
individual liberty more extensively than the federal government. 239
Unlike the Hawaii Supreme Court in Baehr, the Massachusetts Supreme Court
did not find that same-sex couples are a "suspect class," worthy of strict scrutiny.240 The Massachusetts Supreme Court reasoned that a rational basis review
is necessary and that the state does not meet their burden of finding a rational
relationship between their legislative purpose and the prohibition against samesex marriages. 24 1 The Massachusetts Supreme Court found that the restriction of
same-sex marriage had no rational relationship to the state legislative purposes of
(1) protecting procreation; (2) protecting opposite-sex marriages by denying
same-sex marriages; and (3) protecting the economy.24 2
Surprisingly, the Goodridge court did not try to apply strict scrutiny, but applied rational basis review. However, the Goodridge court does not follow the
traditional use of rational basis review. Under rational basis review, the state's
interest in protecting procreation alone should have been enough to uphold the
limitation of marriage to opposite sex couples. Procreation in federal cases such
as Dean and Supreme Court cases such as Palko, recognize the right to marry as
fundamental because of the "link to procreation." 243 Thus, the Goodridge court
should have found that protecting procreation is a legitimate interest and upheld
same-sex marriage restrictions.
CONCLUSION

Federal Circuit Courts have found that, under the United States Constitution,
limitations on marriage to opposite sex couples do not violate the equal protection or due process clauses of the Constitution. While it is important to have the
freedom to choose your partner, the limitation of marriage to men and women
does not prohibit same-sex couples from choosing their own partner. Currently, a
traditional analysis of equal protection finds "sex" is not the same as "sexual
preference," thus; homosexuality is not a suspect class requiring limitations on
marriage to be reviewed under strict scrutiny. Furthermore, homosexuals lack the
kind of historic discrimination necessary to find "invidious" discrimination, and
lack conclusive scientific data showing that homosexuality is an immutable characteristic. However, homosexuals do not lack political power and should not be
considered a "discrete and insular" minority. Thus, under rational basis review,
restrictions on marriage to opposite sex couples should be upheld if a legitimate
state or government interest is provided.
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Moreover, under traditional analysis for substantive due process, the right to
marry is based on "deeply rooted traditions" and fundamental to this is procreation. There is simply no fundamental right to marry a person of the same-sex.
Thus, only rational basis is necessary in reviewing the limitation of marriage.
Under rational basis the state has a legitimate interest in protecting procreation,
because procreation is the reason why the right to marry is in itself fundamental.
Thus, under rational basis review for due process under the Constitution samesex couples do not have the right to marry.
A majority of state courts follow federal precedent to determine that restrictions on marriage to opposite sex couples do not violate their State Constitutions.
While a very small minority of states has found a violation, they depart from
traditional analysis and finesse legal authority to reach this conclusion.
Simply stated, there is no strong legal support for the notion of same-sex marriage under either the United States Constitution or state constitutions. Same-sex
marriage is a recent concept that was not contemplated when the federal Constitution and state constitutions were created. Thus, same-sex marriage lacks the
necessary history and tradition to be an individual liberty. In addition, same-sex
marriage cannot be placed on equal footing with other suspect classifications such
as race where there is no definitive scientific data to prove that homosexuality is
an immutable characteristic, no history of "invidious" discrimination, and no lack
of political power.

