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DreEAMERS DEFERRED: THE BROKEN PROMISE OF
IMMIGRATION REFORM IN THE OBAMA YEARS

KRristina M. CAMPBELL¥

The majority of the people who were packed into the tractor-trailer on July 22, 2017,
were Mexican nationals.! There were also people from Central America in the sweltering
trailer that day, abandoned in a Wal-Mart parking lot in San Antonio, Texas by the driver
who was tasked with smuggling them into the United States.? Although the migrants were
immediately reported by Immigration and Customs Enforcement (ICE) to be “undocu-
mented aliens,” among the dead that day was a young man whose immigration status was a
bit more nuanced. Frank Fuentes, a 19-year-old native of Guatemala who had been living in
the United States since he was a toddler, died attempting to return to his family in northern
Virginia after being deported on March 2, 2017.* Fuentes, who graduated from high school in
Fairfax, Virginia, in 2015, had protection under the Deferred Action for Childhood Arrivals

*  Jack and Lovell Olender Professor of Law and Co-Director, Immigration and Human Rights Clinic, University

of the District of Columbia David A. Clarke School of Law, Washington, D.C. Thank you to Professor George Martinez
of Southern Methodist University Dedman School of Law, Professor Ezra Rosser and the work-in-progress participanis
of the 2047 Mid-Atlantic People of Cotor Conference, and the staff of the Texas Hispanic Journal of Law and Policy for
their assistance in the development and publication of this Article. Portions of Part LA of this Article were presented in
my January 2018 talk entitled “LA PROTECCION DE LOS INMIGRANTES IRREGULARES EN LOS ESTADOS
UNIDOS Y LA LIBERTAD DE CIRCULACION EN UNA UNION AMERICANA," at the Xt Congreso Interna-
cional de Derecho Comparado de Trababjo, Faculdad de Derecho de la Universidad de A Coruiia, Espaia, and are set
10 be published in a forthcoming issue of the Anuario da Facultade de Ciencias do Traballa, Universdad de A Coruna.

1. See Associated Press, Deaih Toll Rises to 9 in Human Trafficking Case Discovered in Walmart Parking Lo,
YAHOO! Financi: (July 23, 2017), hllps:lll’inancc.yahoo.comlnews!S-found-dcad-lruck-walmarl-140059980.hlml.

2. See David Agren, Tom Dart & Nina Lakhani, Why Did 10 Migranis Die in this Texas Truck?, Ti: GUARDIAN
{July 30, 2017), hups:flwww.lhcguardian.com!us-newsz()]7ljull3ﬁllexas-san-anlnnio-migranls-lruck-dcaths.

3. Eva Ruth Moravee, Todd C. Frankel & Avi Sclk, 9 People Dead After at Least 39 Were Found Packed in a
Sweliering Tracior-Trailer in San Amonio, Wasn. Posv (July 23, 2017), htips:iwww.washingtonpost.com/national/at-
Jeast-39-people-found-packed-into-swelterin g-tractor-trailer-in-san-antonio/2017/07/23/c160b680-3bd | -43ab-9¢%e-cl133a
3eabB3_story.him1?utm_term=,12ba9811{06f.

4. See Maria Saccheni, Moriah Balingit & Fenit Nirappli, He Was Brought 1o Virginia as a Toddler, Departed at
19. He Died in an Overheated Tracior-Trailer Trying to Remrn, Wasii. Post (July 25, 2017}, hups:/iwww.washingtonpost
«comflocaliimmigration/3-guatemalans-amon g-tractor-trailer-victims-including-onc-of-the-dead/201 7/07/25/f0b45af6-713
1-1107-8830-cc48ecdcac2s_story. himl?utm_term=.a8732e4964b9.
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(DACA) program until March 2016, when his DACA status expired, and he was subse-
quently ordered to be deported to Guatemala in February 2017.5

How did a young man who spent the vast majority of his life in the United States—
and who had once been promised by the United States government that he would not be
deported back to a country he did not know—end up suffocating in a tractor-trailer on a
summer day in South Texas? To answer that question, one needs to look more closely at the
lack of federal immigration reform during the eight years of Barack Obama’s presidency, as
well as the threatened revocation of DACA, one of Obama’s signature executive achieve-
ments as President.” Although there are some lawyers, politicians, and immigrants’ rights
activists who believe that DACA was (and still is) a successful policy B this Article argues that
despite the many tangible, material benefits to the quality of life for individual DACA recipi-
ents, Obama’s decision to enact DACA through executive action failed on multiple levels. In
Part I, I will discuss how the failure of Congress to pass comprehensive immigration reform
during President Obama’s Administration led to the use of his executive powers in June 2012
to grant a humanitarian remedy known as “deferred action™ to persons who arrived in the
United States without authorization as children through the enactment of the DACA policy
and to his later attempt to enact relief for the undocumented parents of U.S. Citizen children
in 2014. In Part II, I will discuss the Obama Administration’s aggressive immigration en-
forcement through the policies implemented by his Department of Homeland Security
(DHS) during his presidency—particularly, the shameful decision by the Obama Administra-
tion in 2014 to revive the use of “family detention” and how its continued use, along with the
Priority Enforcement Program (PEP) defy Obama’s professed commitment to “Families,

3. Id. (“[Olnline records from Fairfax County Circnit Court show that Fuentes pleaded guilty to simple assault
and battery by a mob, and grand larceny/pickpocketing, in March 2016. That July, Fuentes was arrested by federal
agents, ICE said in a statement. His deporiation was ordered in February,™).

6. See, e.g., Byron York, Why Didn't Obama Pass Immigration Reform When He Had the Chance? T Wasi,
Exam'r. (Sept. 9, 2014, 5:01 AM), hllp:llwww‘washinglonexaminer.comlwhy-didnI-obuma-pass-immigralion-reforrn-
whcr}-he-had-lhc-chnncefarliclefESZ!()tlﬁ (“[{jmmediately after being sworn in, Obama began to send out subtle signals
that immigration reform wasn't a top priority. Reform was a ‘serious concern,’ Obama told a group of regional reporters
in March 2009, but not an urgent one. *We've started to talk to all the parties involved and both parties here in Washing-
ton about the prospects of taking legislative steps,” Obama said. “But obviously we’ve got a lot on our plate right

tn

now. )

7. See President Obama's Legacy on Inumigration, Immic. Inpacr {Jan. 20, 2017), http:/fimmigrationimpact.com/
20]7/01f20/presidcnl-obamas-legacy-immigralionl.

8. See, eg., New Groundbrenking National Survey Highlights Success of DACA, Political Identity and Issue of
Immigraiion Reform to Undocumented Milfennials, Unrein Wi Drianm (May 20, 2014), hutps:Hunitedwedream.org/
Zﬂl4!05!ncw-groundbreaking-nalional-survey-highlighls-success-dacn-political-idcntily-issuc-immigralion-reform-undoc
ur_ncnlefl-millennials! (“The data makes clear that DACA is having a profound impact on the lives of undocumenied
millennials - we see this not only when it comes 1o economic and other material gains, but also in the fact that so many
ofl_our"r)espondents reported feeling a greater sense of belonging in the United States after they received deferred
action.”),

9: See Zuzana Jerabek, Deferred Action Basics, Nai'. IMpiGRATION Forum: Por ey Partrs i
http:lllmmlgrat|onforum.org/blogldcl‘crrcd-action-basics/ (defining deferred action as *a discre!ionar} (ggg::l{ulrfali?r: 61?)
defer a deportation of an individual as an act of prosecutorial discretion’).
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Not Felons.”'® In Part 111, 1 will discuss the continuing harm of Obama’s strategies to achieve
immigration reform during his presidency, and I argue that his real legacy on immigration
resulted in regression, not progress. Finally, I conclude with a reflection on how future presi-
dents can learn from Obama’s governing mistakes and ensure that the Latino electorate and

other constituencies to whom immigration reform remains important will not be taken for
granted on this issue again.

PAarT I: CONGRESSIONAL INACTION AND ExecurnivE POwWER

At the close of his presidency, Barack Obama—who won a Nobel Peace Prize at the
beginning of his presidency in 2009''—failed to live up to his 2008 and 2012 campaign
promises to achieve comprehensive immigration reform. In fact, during the eight years of
Obama’s presidency, his administration affected the removal of more noncitizens from the
United States than any other president in history.'? It is clear, in retrospect, that despite the
many lofty promises made by Obama, his immigration policy was a near-total failure.

There were plenty of reasons to be optimistic that meaningful, comprehensive immi-
gration reform was on the horizon when President Obama was inaugurated in January 2009.
This was particularly true during the first two years of the Obama Administration, when the
President’s political party also controlied both houses of Congress."* Perhaps, QObama and
leaders in Congress did not move on immigration legislation out of an abundance of confi-
dence in their ability to continue to control the government for the foreseeable future, or
perhaps, they wanted to focus instead on government-mandated health care coverage'*— the

10.  See, e.g., Julic Pace, Obama: Target ‘Felons, Not Families:” Obama Spurns GOP with Tnnmigration Orders, Tin
Apvocar: (Nov. 25, 2014, 340 PM), I1ltp:flwww.lhcadvocalc.comfnalion_wurldfarliclc_?gdafcﬂa-c’iSS-SSlT-al'dd-
791990624 1aa.html.

1. See Scolt Wilson, President Obama Wins Nobel Peace Prize, Wasi. Post (Oc1. 10, 2009), hitp:/fwww.washing
lonpost.comiwp—dynlcomcnllarliclel?.(l(}()!I0!09!AR2[)09100900914.htm|.

12.  See Sercna Marshall, Obama Hlas Deporied More People Than Any Other President, ABC Nows (Aug, 29,
2016, 2:05 PM), hllp:h’abcncws.go.comll’olilicslobnmas-dcporlalion-pclicy-numbcrslslory'?id=417l5661 (“President Ba-
rack Obama has often been referred to by immigration groups as the *Deporter in Chief.’ Between 2009 and 2015 his
administration has removed more than 2.5 million people through immigration orders, which deesn’t include the num-
ter of people who ‘self-deported’ or were turned away and/or returned (o their home country at the border by U.S.
Customs and Border Protection (CBP).").

13.  See, e.g., John Esterbrook, Voters Usher Out Republicans, CBS News (Dec, 18, 2006, 4:41 PM), hitps:fiwww
chsnews.comMmews/voters-usher-out-republicanss; see also CNN Wire Staff, GOP Roars Back to Take U.S. House; Dem-
acrats Cling 10 Senate Majority, CNN (Nov. 3, 2010, 2:15 AM), hllp:flwww.cnn.comfzmOIPOLITICSI'IIJOZIclcclion.mainl
index.html; Stephen Collinson, Republicans Seize Senate, Gaining Full Conirol of Cangress, CNN (Nov. 5, 2014, 10:43
AM), hitps:/fwww.cnn.com/2014/] 1/04/politics/election-day-siory/index.himt,

14.  See, e.g., Shalagh Murray & Lori Montgomery, House Passes Health-Care Reform Bill Without Republican
Votes, Wasn., Post (Mar. 22, 2010), hup:ﬂwww.washinglonposl.compr-dynlconlcntlaniclcfz{)IOIDSIZI!AR201003210(}9
43.html.
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speculation does not matter in retrospect. The baffling inaction on the part of Democratic
Party leaders crippled serious dialogue concerning comprehensive immigration reform, leav-
ing the United States and its leaders scrambling to address what has arguably become the
defining issue of Obama’s presidency, but also that of his successor, Donald J. Trump.'s

To my mind, the most pertinent question is: how did Obama’s immigration policy fail
so spectacularly, and why? There is no easy answer, but there are some milestones that help
us see the mistakes in the path taken by Obama on immigration policy. After two key, Con-
gressional initiatives failed to become law—the DREAM (Development, Relief, and Educa-
tion for Alien Minors) Act in 2010, and the comprehensive immigration reform bill passed
by the Senate in 2013!'“—Obama found himself in a conundrum. How was he going to fulfill
his 2008 and 2012 campaign promises of immigration reform to the large Latino citizenry
who helped deliver him the presidency twice?'” Obama believed that the answer to both
placating the Latino electorate and securing his re-election to the presidency lay in his 2012
executive action, Deferred Action for Childhood Arrivals (DACA).

A.  Deferred Action for Childhood Arrivals (2012)

President Obama and the Democratic majority of Congress badly miscalculated the
stakes of failing to pass immigration reform before they lost their majority in the House of
Representatives in 2010,'8 The DREAM Act® died in the 2010 Congress when five Demo-
cratic Senators joined all of the Republican Senators in voting against it.2° The Republican
Party not only made it impossible to revive progressive legislation such as the DREAM Act,

15.  Since he assumed office in January 2017, there has arguably been no issue used more by President Trump than
immigration in order to both unite his supporters and divide his opponents. The most conscquential and controversial of
these is, of course, his administration’s repeated efforts 10 enact a “Muslim Ban™ on immigration. See Richard Gonzales,
Trump Travel Ban Allowed to Take Partial Effect, Na1'1. Pun. Ranio (Nov. 13, 2017, 6:51 PM), hitps:/iwww.npr.org/
sections/thetwo-way/2017/11/13/563923136/trump-travel-ban-allowed-10-take-partial-effect.

16.  See Seung Min Kim, Senate Passes Immigration Bill, Povrrico (June 28, 2013, 12:19 AM), https:{fwww.politico
com/story2013/06/immigration-bill-2013-senate-passes-093530.

17.  See Cindy Y. Rodriguez, Latino Vote Key 1o Obama’s Re-Election, CNN (Nov. 9, 2012, 4:42 PM) https:iwww
<nn.com/2012/11/09/politics/latino-vole-key-election/index.html (“Latinos, the fastest growing minority, making up 16%
of the nation’s population, made their mark on election night as they voted for President Barack Obama over Republi-
can Mitt Romney 71% to 27% . . . In 2008, Obama received 67% of the Latino vote.”).

18.  See, e.g., Rachel Weiner, How hnmigration Reform Failed, Over and Over, Wasn. Post: Tin: Fix (Jan. 30,
2013},  hitps//www.washingtonpost.com/news/the-fix/wp/2013/01/30/how-immigration-reform-failed-over-and-over/
Tutm_term=.d7c9bd65dd43. See also fessica Yellin, Obama Not Pushing to Pass Immigration Reform This Year, CNN
(Apr. 10, 2009, 10:3t AM), hitprfiwww.cnn.com/f2009/POLITICS/04/09/0bama. immigration/.

19.  Development, Relicl and Education for Alien Minors (DREAM) Act of 2010, S. 3992, 111th Congress (2009-
2010).

20.  See Scout Wong & Shira Toeplitz, DREAM Act Dies in Senate, Povimico (Dee. 20, 2010, 8:07 AM), hitps:ffwww
-politico.com/story/2010/12/dream-act-dies-in-senate-046573 (“[Flive Democrats voted against the legistation: Kay Ha-
gan of North Carolina, Mark Pryor of Arkansas, Ben Nelson of Nebraska and both Montana Democrats, Jon Tester and
Max Baucus.”).
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but embarked upon an agenda to strengthen the enforcement and removal of noncitizens
through a myriad of legisiative proposals at the federal level.®! The legislatures of several
States joined Congress in their attempt to enact laws criminalizing and penalizing nonci-
tizens, particularly irregular immigrants. During Obama’s presidency, these legislatures en-
acted a stunning number of state laws seeking to regulate immigration within their borders.
In early 2012, one study asserted that 164 state and local immigration laws were passed in
2010 and 2011 alone.** The most notorious of these state laws attempting to regulate immi-
gration, Arizona’s S.B. 1070,% ultimately reached the United States Supreme Court in
20122 The majority of the law was invalidated as preempted by federal law.>s

On June 15, 2012, during his re-election campaign, Obama used his executive powers
to direct the DHS to grant deferred action to persons without lawful immigration status who
arrived in the United States as children through a program known as Deferred Action for
Childhood Arrivals (DACA).2¢ The date of the DACA announcement coincided with the
30th anniversary of the United States Supreme Court’s landmark decision in Plyler v. Doe,
which held that children could not be denied a free public education through high school
regardless of immigration status under the Equal Protection Clause of the Fourteenth
Amendment of the United States Constitution.?” This was carefully chosen to honor the deci-
sion’s historical and symbolic significance on the issue of irregular immigration.** The DACA
program granted work authorization and temporarily stayed the initiation of removal pro-

2V, Sec, e.g., Why Immigration Reform Died in Congress, NBC Niws (July 1, 2014, 8:09 AM), https:iiwww
.nbenews.com/politicsifirst-readiwhy-immigration-reform-died-congress-n 145276 (“[Njow, a rcasonable person can say
that imsigration’s death—in 2013 and 2014—is anyone's fault but House Republicans.”).

22 See lan Gordon & Tasncem Raja, 164 Immigration Laws Passed Since 20007 A Moo Analysis, Mo
Jones (March/Apnl 2012), hllp:ﬂwww.molh::rjoncs.cnmipulilicsz(]l2!03J'anli‘immigralion-Iaw-dalubasel#.

23.  See S.B. 1070, 49th Leg,, 2d Reg. Sess. (Az. 2010}, hitps:/iwww.azleg.govilegtext/49leg/2e/bills/sb 10705 pdf.

24, Arizona v. United States, 567 U.S. 387 (2012).

25. M

26. Development, Relief and Education for Alien Minors (DREAM) Act of 2010, §. 3992, 111th Congress (2009-
2010).

27, 457 U.S. 202 (1982) {holding (hat the state did nol meet its burden ta deprive undocumented students from
public education). While Plyler does not hold education to be a fundamental right under the United States Constitution,
it has been interpreted 1o mean that the denial of the opportunity for undocumented children to receive an education is
a violation of the Equal Protection Clause of the Fourteenth Amendment of the United States Constitution. See, ¢.g.,
Dennis J. Hutchinson, More Substantive Equal Protection? A Note an Plyler v. Doe, Tor Surami: Court Rev, Vol
1982, 167-194 (1982) (“In Plyvler v. Doe, the Supreme Court held by a five-to-four vote that the Equal Protection Clause
of the Fourteenth Amendment forbids the State of Texas to ‘deny undocumented school-age children the free public
education that it provides to children who are citizens of the United States or |who are] legally admitted aliens.’ "(citing
Plyler, 102 8. Ct, at 2388 (1982))); see also Jill Lepore, Is Education a Fundamenial Righe?, Tin: Nuw Yourger (Sept. 10,
2018}, hutps:fiwww.newyorker.com/magazine/2018/09/10/is-education-a-fundamental-right (“For many lepat scholars,
Plyler looks like a dead end. It didn't cut through any constitutional thickeis; it opencd no new road to equal rights for
undocumented immigrants, and no new road 1o the right 1o an education. 1t simply meant that no state could pass a law
barring undocumented children from public schools.™).

28.  Julia Preston & John H. Cushman, Ir., Obama to Permit Young Migrams io Remain in U5, N.Y. Times (June
i5,2012), hllp:h’www.nylimes.coleOl21061'IGluslus-lo-slop-dcpurling-somc-illegal-immigrants.hlml (“White House ofii-
cials said they chose Friday for the policy shift because it is the 30th anniversary of a Supreme Court decision, Plyler v.
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ceedings for individuals under the age of 30, who arrived in the United States before their
16th birthday, and who do not have any felony or “significant misdemeanor” convictions.2

Following the announcement of DACA’s creation, Obama went on to be re-elected
in November 2012, due in significant part to the Latino community’s support.3© Immigrants’
rights advocates and others praised DACA for providing relief from deportation and the
security of work authorization for some of the millions of irregular migrants who, in the eyes
of many, merited protection because they were brought to the United States as children by
their parents or other adult guardians.3!

Some scholars, such as Professor Elizabeth Keyes, have criticized the narrative that
the beneficiaries of DACA, also known as “Dreamers,”3 are innocent victims of the immi-
gration system, and are thus more meritorious than other irregular immigrants, by appealing
to a romanticism of the idea of the “American dream™:

The DREAM movement references the classic narrative of the
American dream. The classic American dream, a powerful piece of
national mythology, suggests that anyone can come Lo or be born in
America and achieve greatness through hope and tenacity.
DREAMers call upon the vision of America as the “land of opportu-
nity,” where anyonc with the commitment to work hard can prosper.
They remind us of the promise of the Statue of Liberty, and with i,
our visions of the boats filled with people seeking safety and prosper-
ity in the United States. . . The worthiness narralive that makes the
DREAM movement compelling raises a challenging qguestion: I
worthiness is the way that these immigrants of color are able to claim
citizenship—if the politics demand that high burden— does that
open the door to denying citizenship to those deemed unworthy?33

Doe, that cffectively established that all children, regardiess of immigration status, were entitled to public education
through high school.™). :

29.  Memorandum from Janct Napolitano, Sec'y, Dep't of Homeland Sec., 1o David Aguilar, Acting Comm’r, U.S,
Customs and Border Prot., et al. | (June 15, 2012) (hereinafter “DACA Mema™).

30. See Weiner, supra note 18.

31.  See, eg., Allison Sherry, Megal-Immigrant Children Brought to U.S. Get Break from Deportation, Tii: Dinv.
Posv (June 15, 2012, 3:11 PM), hup:llwww.dcn\’crposl.comQ()l?J[)GIlSlil!egal-immigrnm-claildrcn-broughl-lo-u-s-gcl
break-from-deportation/,

32.  See, e.g., Joanna Walters, What is Daca and Who are the Dreamers?, Tin: GUARDIAN (Sep. 4, 2017, 1:04 PM),
hitps:/iwww.theguardian com/us-news/2017/sep/04/donald-trump-what-is-daca-dreamers (“The Daca program was a
compromise devised by the Obama administration afier Congress failed to pass the so-called Devetopment, Relief and
Education for Alien Minors (Dream) Act, which would have offered those who had arrived illegally as children the
chance of permanent legal residency.”).

33.  See Elizabewh Keyes, Defining American: The DREAM Act, Immigration Reform and Citizenship, 14 Nev, L.
J. 101, 109, 141 (2013); see also Joel Sati, How DACA Pits ‘Good {nvmigrants’ Against Milfions of Others, Wasa. Post:
PostEveryruaing (Sep. 7, 2017), htlps:flwww.wnshinglonposl.com!newslposteverythinglwpIZO17!09/07Ih0w-daca-pils-
good-immigrants-against-millions-of-others/?utm_term=.85b6{446689b (allcging that that the narratives of the DACA

R e — —
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As part of the executive branch, the DHS, in consultation with the President, has the
discretion to create and implement enforcement priorities of the immigration legislation
passed by Congress.®®8 Thus, the Obama Administration’s choice to subject unprecedented
numbers of lawfully present resident aliens to removal for old and/or minor criminal convic-
tions in order to meet its “goal” of removing no less than 400,000 noncitizens annually has
resulted in tremendous suffering; as a result of the Obama Administration’s enforcement
priorities, the parents of United States citizens are being removed from the country, tearing
families apart, at an alarmingly high rate.®” While many of Obama’s immigration enforce-
ment priorities deserve close scrutiny and criticism, two of the most damaging and disingenu-
ous policies were the Priority Enforcement Program (“PEP”) and “Felons, Not Families.”

A.  Priority Enforcement Program (“PEP”)

The Priority Enforcement Program (“PEP”) was an Obama Administration immigra-
tion enforcement priority introduced through a memorandum by former DHS Secretary Jeh
Johnson on November 20, 2014.% PEP purported to “[enable] DHS to work with state and
local law enforcement to take custody of individuals who pose a danger to public safety
before those individuals are released into our communities” and “[focus] on convicted
criminals and others who pose a danger to public safety.”! It was in effect from 2015-2017.7

PEP repiaced the Secure Communities program, which was discontinued in the same
memorandum that introduced PEP.%* According to ICE, Secure Communities differed from
PEP:

PEP focuses on targeting individuals convicted of significant criminal
offenses or who otherwise pose a threat to public safety. Under prior
policy, detainers could be issued when an immigration officer had
reason 1o believe the individual was removable and fell within one or

88.  Sce Megan Davy, Deborah W. Myers & Jeanne Batalova, Who Does What in U.S. Immigration, MIGRATION
Porscy Insvrroe: (Dec. |, 2005), hips:ifiwww.migrationpolicy.orgfarticle/who-does-what-us-immigration (“The .S,
Congress — the legistative branch of the federal government of the United States — develops and passes legislation,
which the president signs into law, and federal agencies (executive branch) implement legislation.”).

89.  See Ginger Thompson and Sarah Cohen, More Deportations Follow Minor Crimes, Records Show, N.Y. Timis,
April 6, 2014, available al hips:fiwww.nytimes.com/2014/04/07/us/more-deportations-follow-minor-crimes-data-shows
himi?smid=tw-share&_r=0 (“Immigration officials sct a goal of 400,000 deportations a year — a number that was
scrawled on o whiteboard a1 their Washinglon headquarters.”).

00,  Sec. Jiun Cuariys Jonnson, Potiens For M Aperinension, DEmennon, avn Removar o Usnocu.
arnnn Imancrants (2014), hps:diwww dhs.povisites'default/files/publications/14_1 120_memo_proseeutorial_discre
tion.pdf.

91, US. Tmmici. AxD Customs Exrorcement, Priowrry ExcorcrMent Prociras (2017), hitpsiiwww.ice gov/
pep.
92, Id
93, Id
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more enumeraied priorities, which included immigration-related cat-
egorics and having been convicted of or charped with certain
crimes. . . Under PEP, ICE will only seek transfer of individuals in
state and local custody in specific, limited circumstances. ICE will
only issue a detainer where an individual fits within DHS’s narrower
enforcement priorities and ICE has probable cause that the individ-
ual is removable. In many cases, rather than issue a detainer, 1CE
will instead request notification (at least 48 hours, if possible) of
when an individual is to be released. ICE will use this time o deter-
mine whether there is probable cause to conclude that the individual
is removable %

As part of the new priorities established under PEP, ICE introduced several new forms to
facilitate the apprehension of individuals who they believed fell within the above enforce-
ment priorities from state and local law enforcement.? According to ICE, “PEP begins at
the state and local level when an individual is arrested and booked by a law enforcement
officer for a criminal violation.”% Thus, despite the Obama Administration’s claims to the
contrary,” immigration scholars and activists alleged that PEP and the Secured Communities
programs were more similar than different. According to the Immigration Legal Resource
Center (ILRC), “All the basic mechanisms of S-Comm remain in place under PEP. PEP
represents cosmetic changes to the ICE request form and revised promises about adhering to
new enforcement priority categories, which remain overly broad” (emphasis in original).”
As described in the following section, the focus on alleged gang ties as a result of PEP has
been irrevocably intertwined with ability to receive and maintain protection from deporta-
tion under DACA.

PEFP emphasized detaining and initiating removal proceedings against individuals al-
leged to be involved in gang activity, providing one of the program’s most troubling as-
pects.'®® A practice advisory issued by ILRC in April 2017 highlights some of the grave

9. Id

Y5.  Id. The forms, [-2247N, 247D, and 1-247-X, all require the cooperation of state and local law enforcement 1o
transfer individuals in their custody to ICE for suspected immigration violations.

9. [fd
97. See id. (explaining the distinctions between Secure Communities and the Priority Enforcement Program).

98.  See, eg, César Cuauhtémoc Garcia Hernandez, PEP v. Secure Communities, CRiMmmGration, (July 7, 2015),
hitp:ficrimmigration.com/2015/07/07/pep-vs-secure-communities/ (“[A]dvocates and scholars have been trying to figure
out how PEP difiers from Secure Communities. A set of documents | recently reviewed suggests that PEP is simply a
nicer version of Secure Communities.”).

99.  See DIIS's New “Priority Enforcement Program,” Immigrant Lepal Resource Center (ILRC), hups:/iwww.ilre
.orglsitcsldcfaulliﬁ!eslresourccsipep_fact_shcel_ﬁnal_ilrc.pdf.

100.  See U.S. Iamarci. AND CUSTOMS ENFORCEMENT, supra note 91 (“Under PEP, ICE will seek the transfer of a
removable individual when that individual has been convicted of an offense listed under the DHS civil immigration

enforcement prioritics, [or] has intentionally participated in an organized criminal gang to further the illegal activity of
the gang.™).
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consequences that accusations of gang activity could have on individuals who applied for or
received DACA:

Although concerns about inadmissibility and deportability do not di-
reclly come into play in the context of Deferred Action for Child-
hood Arrivals (DACA), allepations of gang membership still have a
pronounced impact. To be eligible for DACA, the applicant must not
pose a threatl to public safety or national security. Because DHS
views gang membership as a threat to public salely or national secur-
ity, alleged gang membership is usually a nearly automatic bar to
demonstrating eligibility for DACA. . . An affirmative answer on the
DACA application regarding gang participation is very likely to lead
to a denial and put the applicant at scrious risk of referral to 1CE for
removal. . . Because of this, il is typically not wise for an applicant
who has been gang-involved or may be listed in o gang database to
apply for DACA (cmphasis added).'

As the ILRC memorandum demonstrates, even a mere allegation of gang activity against an
individual, or inclusion of her name in a state or local “gang database” (even if erroneous),
can make it impossible to receive protection under DACA and can exponentially increase
the likelihood of detention and removal.'®2 An April 2016 report by the Immigrant Rights
Clinic at the University of California, Irvine School of Law'® details the heartbreaking ef-
fects that an accusation of gang affiliation can have on an individual hoping to receive pro-
tection under DACA:

Sergio is an undocumented childhood arrival from Mexico who en-
dured a lengthy immigration detention as a result of erroneous gang
allegations. He is currently secking prosecutorial discretion {under
DACA]. Sergio’s parents brought him from Mexico when he was a
child. Sergio is now in his twenties and has lived most of his life in a
single neighborhood. He is not and has never been a gang member.
With the exception of a single arrest for driving without a license,
Sergio has never been arrested or charged with a crime. He has a
U.S. citizen daughter. . . After being arrested and booked for driving
withoul a license, Sergio should have been released but was instead
held by police in violation of California’s Trust Act and transferred
1o an immigration detention facility. . . Sergio wrote a letter to an
Adelanto officer asking why he was detained. The officer told Sergio
that it was because he was a documented gang member. When Sergio

101.

i
102,
103,

Practice Advisary: Understanding Allegations of Gang Membership/Affiliation in Immigration Cases, lmmi-
grant Legal Resource Center (Apr. 2017), htipsiiwww.ilrc.orgfsites/default/files/resourcesfilic_gang_advisory-20170509

Id.

S1:an Garcia-Liys, Migian Toosmeson, & Cnristyn Ricnarnson, Mistanie 1n: ALLEGATIONS o GANG
Mumsrersiir AND THEIR IMMicraTion Consiounees (2016).
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objected that he was not a gang member, the officer told Sergio that
ICE believes Sergio is a member of the Hillside gang because he has
“H.S.” tatlooed above one eyebrow. “H.S.” is Sergio’s daughter’s
initials. There is no Hillside Gang anywhere in Scrgio’s county. . .
[Sergio’s] local sheriff’s department has admitted they made a mis-
take when they turned Sergio over to ICE. . . However, Sergio’s al-
leged gang membership remains an issue in  immigration
proceedings. '™

Unfortunately, Sergio’s story is not unique. The UC-Irvine report states that they have found
such allegations greatly compromise applications for relief, such as DACA, and unnecessarily
prolong people’s stays in immigration detention.'%S In extreme cases, DACA-eligible individ-
uals who have wrongly been identified as having gang affiliations have already been de-
ported.’% Although the PEP program ended in 2017,'97 the policy’s focus on removing
individuals alleged 10 have gang affiliations continues to have severe detrimental effects on
many individuals who could, in the absence of this aggressive policy, receive protection
under DACA and other humanitarian relief from removal.

B.  “Felons, Not Families”

On November 20, 2014, Obama delivered remarks to the nation about his administra-
tion’s immigration enforcement priorities.'® In this address, in addition to announcing his
intention to create the DAPA program,'® Obama promised to “take steps to deal respon-
sibly with the millions of undocumented immigrants who already live in our country.”ti0
Obama elaborated on his promise by further stating:

Even as we arc a nation of immigrants, we’re also a nation of laws,
Undocumented workers broke our immigration laws, and [ believe
that they must be held accountable — especially those who may be

104, fd. at 6.

105. fd. at 13.

106.  See id. a1 16 (“Eduardo was deported to Mexico from the United States in 2015 as a result of having been
erroncously identified as a pang member by law enforcement. . . [A]t his first bond hearing in immigration detention, the
DHS attorney accused Eduardo of being a danger to the community because he was a gang member, Eduardo was
denied bond. Later, Eduardo received a copy of the 1213 form the DHS attorney used in that hearing. That form
alleged, in all capital letters, that Eduardo was a gang member but gave no evidence for that allegation, . . In 2015,

Eduardo was deported 1o Mexico, a country he had not secn since before kindergarten, scparating him from his son and
his son's mother.”).

107.  U.S. IMmiG. aAND Customs ENFORCEMENT, supra note 91.

108, Cross Hall, Remarks by the President in Address to the Nation on Imumigration, Tin: Wire: House: (Nov, 20,
2014), hups/fobamawhitehouse.archives.govithe-press-office/2014/1 1/20iremarks-president-address-nation-immigration.

109.  Id. (outlining the proposed policy and its benefits without referring to DAPA by its name and instead slating
that he was offering a “deal” to certain undocumented immigrants).

110.  id.
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dangerous. That’s why, over the pasl six years, deportations of
criminals are up 80 percent. And that’s why we’re going to keep fo-
cusing enforcement resources on actual threals to our security,
Felons, not families. Criminals, not children. Gang members, not a
mom who’s working hard to provide for her kids. We'll prioritize,
just like law enforcement does every day.'V!

Obama’s promise to focus immigration enforcement on “felons,” “criminals,” and “gang
members” and on protecting “families,” “children,” and “a mom. . . working hard to provide
for her kids,” was a vast oversimplification of our immigration laws and ignored the reality of
how these laws are enforced every day.''? Indeed, toward the end of Obama’s presidency,
data collected by The Marshall Project demonstrated that in practical terms, Obama’s prom-
ise went unfulfilled:

[D]ata obtained by The Marshall Project, detailing over 300,000 de-
portations since Obama’s speech, show that has not been the case.
The majority — roughly 60 percent — were of immigrants wilth no
criminal conviction or whose only crime was immigration-related,
such as illegal entry or re-entry. Twenty-one percent were convicted
of nonviolent crimes other than immigration. Fewer than 20 percent
had potentially violent convictions, such as assault, DUI or weapons
offense.!?

Obama'’s hollow rhetoric was challenged by immigrants’ rights advocates.! Advocates cor-
rectly pointed out that “[pleople who come to the U.S. illegally are not entirely good or
bad,” and argued that “[immigration] policy needs to embrace that nuance.”''s But Obama’s
broad policy of focusing on the deportation of “felons™ applies to people convicted of nonvi-
olent crimes, and again, many of whom would otherwise be eligible for relief from removal
such as DACA.1'6

This type of categorization of undocumented immigranis—where one can be a
mother and not a criminal—reinforces our polarizing rhetoric about who is deserving of

111.  Jd. (emphasis added).

112,  Lauren-Brooke Eisen, ‘Felons, Not Fumilies” Oversimplifies a4 Complex Reality, Toy: HurvinGron Post (Nov.
24, 2014, 12:44 PM), hllps:h‘www.hufﬁngtonpost.comllaurcnbrookc-ciscn]l’clons-nul—famiIics-uvcrs_b_ﬁZ]2550.hlm|.

113.  Christie Thompson and Anna Flagg, Obama’s 2014 Promise 10 Deport “Felans, Not Fumilies” Never Came
True, Bus. Insionr (Sept. 28, 2016), hup:/iwww businessinsider.com/obamas-2014-promise-to-deport-felons-not-families
-never-came-irue-2016-9.

itd.  See, e.g., Adrian Florido, Tmmigration Advocates Challenge Obama's “Felons Not Fumilies” Policy, NAT'1
Pun. Ramio (Nov. 1, 2016), htipsiiwww.npr.org/2016/11/01/500264042fimmigration-advocates-challenge-obamas-felons-
not-families-policy.

5. I1d

116,  See Christic Thompson, Deporting Felons, Not Families: Obama’s Immigration Plan has No Room for
Criminals. But What's a Criminaf?, Tin: Masstiatt. Projer (Nov. 11, 2014), htips:iiwww.themarshallproject.orgf2014/
11/21/deporting-felons-not-familics (noting that Roland Sylvan, who arrived in the U8, lepally when he was 7, was
nearly deported for signing his cousin’s name on a speeding ticket).
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“forgiveness” for their undocumented status and who is not, with few shades of gray."'? Such
aggressive enforcement policies, while not as extreme as some of the policies currently being
set in motion by President Trump, set the stage for the unforgiving view of how the ability to
regularize immigration status should—or should not— be offered to the millions of undocu-
mented immigrants currently in the United States, and it continues to impact the debate on
immigration reform.!'® In fact, the dirtiest word in immigration reform is “amnesty,” as Pres-
ident Obama himself demonstrated in his November 20, 2014 statement:

[ know some of the critics of this action call it amnesty. Well, it's not.
Amncsly is the immigration system we have today—millions of peo-
ple who live here without paying their taxes or playing by the rules
while politicians use the issue 1o scare people and whip up votes at
election time. That's the real amnesty—Ileaving this broken system
the way il is. Mass amnesty would be unfair.'19

Thus, while President Obama’s attempt to appease his critics by proactively stating that his
executive actions were not “amnesty,” it failed to achieve the presumptive desired result:
buy-in by Congress and, by extension, the American constituency. As such, Obama’s failure
to embrace the ambiguity of the immigration debate and his apparent embrace of the black-
and-white narralives espoused by conservative opponents of immigration reform contributed
to his ultimate failure on immigration policy in the eyes of many progressives.

C.  The Resurgence of Family Detention in the Obama Administration

The Obama Administration’s shameful decision in 2014 to resurrect the practice of
detaining families seeking asylum in for-profit prisons on the United States/Mexico border
and its link to the Administration’s attempts to secure DACA is an important aspect of
current immigration enforcement. In the summer of 2014, in response to large numbers of
women and children fleeing violence and persecution in Central America, DHS opened a
facility for detaining women and children together in the desert town of Artesia, New Mex-
ico.'?® Although the Artesia facility was closed in December 2014, two new facilities in South
Texas—the largest of which has 2,400 beds for women and children—opened by the end of
that year.'?! The facilities house what the government terms “family units”'22—women and

117.  See, e.g., Elizabeth Keyes, Beyond Saints and Sinners: Discretion and the Need for New Narratives in the U.S.
Immigration System, 26 Grao, Imacr, LI 207 (2012) (noting that there has been thoughtful commentary by immigra-
tion law schelars about the harm brought about such lack of nuance).

118.  Florido, supra note 114,

119.  Heamier Kerrigan, Historie Docusments or 2014 561 (20135).

120. Wil 5. Hylton, The Shame of America’s Family Detention Camps, N.Y. Tisus Mac, {Feb. 4, 2015), httpefiwww
nylimes.com/2015/02/08/magazine/the-shame-of-americas-family-detention-camps. html?_r=0.

I21.  ‘The family detention facilities in South Texas are the Karnes County Family Residential Center in Karnes
City, Texas; the South Texas Family Residential Center in Diltey, Texas; and the Berks County Family Residential
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chi!dren who have expressed a fear of returning to their countries of origin—while asylum
officers and immigration judges adjudicate their credible fear and reasonable fear claims

b'efore they are either released in the United States to pursue their asylum claims or summa-
rily deported.'??

In response to lawsuits filed by civil rights groups, United States District Court Judge
Dolly Qee issued a decision in June 2017 ordering the government to designate a Juvenile
?oordmator to oversee efforts to remedy violations occurring in Border Patrol stations hold-
ing children.'* Despite Judge Gee’s finding that the government was not complying with the
Flores settlement agreement and was holding children in “deplorable and unsanitary condi-
tions,”**s the Obama Administration continued to detain women and children in Border Pa-
trol stations and family detention centers; the Administration insisted that the women and
children needed to be placed in these facilities due to the unspecified “danger” they would
potentially pose to the public if released into the interior of the United States.'*

There is also the unsubstantiated claim by both the Obama and Trump administra-
tions that the majority of the asylum seekers from Central America lack meritorious claims
for asylum, and thus, their preventive detention is necessary to prevent immigration courts
from being backlogged with frivolous asylum claims. Former Secretary of the Department of
Homeland Security (DHS), Jeh Johnson, repeatedly stated that the intent of family detention
centers was to deter Central American refugees from coming to the United States to seek
asylum: “Frankly, we want to send a message that our border is not open to illegal migration,
and if you come here, you should not expect to simply be released,” [Secretary of Homeland
Security Jeh] Johnson said.”'¥’ Additionally, President Trump’s Attorney General, Jeff Ses-
sions, has recently falsely claimed that many refugees do not have bona fide asylum claims:
“Attorney General Jeff Sessions claimed the U.S. asylum sysiem swelled with false cries for

Center in Berks, Peansylvania. See US. Dur'in or Homepann S, LCE, Dinpwiiony Faciry Locator, hups:
www.ice.govidetention-facilities (providing list and location of detention centers).

122, Jerry Markon & David Nakamura, U.S. Plans Raids 1o Deport Families Who Surged Across the Border, Wasi.
Posr (Dec. 23, 2015), hutps:/iwww.washinglonpost com/politics/us-plans-raids-to-deport-families-who-surged-across-bor

der 201511 2723/034(c954-a9bd- 115-8058-480b572bdaae _story. himI?utm_terms= cedd6dacobT0.

!Az’l} S(c!:'e Flores v. Sessions, CVES4SMDMGAGRX, 2017 WL 6060252 (C.D. Cal. June 27, 2017), appeal dismissed,
18.55063, 2018 WL 3472723 (9th Cir. Apr. 27, 2018). I . I
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help during the presidency of Barack Obama, suppressing genuine claims and overloading
the immigration system.”'28 These statements by high-level government officials intimating -
if not outright alleging — that the United States asylum process is being taken advantage of
by individuals without a weli-founded fear of persecution goes against both the letter and the
spirit of our asylum laws, as it seeks to deter those with legitimate fear of harm from seeking
safe harbor in our country based on deterrence. 2

In recent years, Democratic Representative Luis Gutiérrez of Illinois has made sev-
eral public comments about the flaws in the Obama Administration’s use of family detention
centers. The most candid statement made by Representative Gutiérrez occurred in remarks
he gave on June 15, 2016, the fourth anniversary of Obama’s decision to enact DACA:

I'want to note that one year ago, I helped lead a delegation of Mem-
bers of Congress to two detention centers in Texas. Zoe Lofgren,
Lucille Roybal-Allard, Joaquin Castro, Steny Hoyer and several
others — we went and talked to the women and saw the CORAINS

that they and their children were being held in. And let’s be clear,

they were fleeing violence, they had witnessed and been threatened
with violence, . . . They are not economic migrants. They are not
'mmigrants. They are not undocumented of iliega! immigrants They
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the President doesn’t step up and show leadership, the knucklcheads
are poing to exploit these refugees for political gain.!30

Rep. Gutiérrez is not alone in his outspoken criticism of family detention, with other
members of Congress and national advocacy groups regularly calling for the end to family
detention since it was revived by Obama in 2014.'3 Yet these calls to end family detention
have been made to no avail. As of this writing in February 2018, the family detention centers
in Texas and Pennsylvania remain in operation, warehousing thousands of women and chil-
dren who have fled their countries in order to seek asylum.'** Under President Trump, the
use of family detention centers has continued, in defiance of Judge Gee's order that the U.S.
government comply with the consent decree it entered into years ago in the Flores litigation
concerning the detention of children.'*

The decision of the Obama Administration to revive family detention remains a con-
troversial one, and many advocates are still struggling to understand why then-President
Obama would choose to employ an enforcement mechanism that has been shown to leave
lasting psychological harm on children.!™ Unfortunately, because the Trump Administration
has wholeheartedly embraced the use of family and detention and, by extension, the enor-
mous profits it reaps for the private prison industry,’?s it does not appear that the use of
family detention will cease anytime soon, leaving in place one of Obama’s most harmful and
aggressive immigration enforcement decisions for the foreseeable future.!?

130, Press Release, Rep. Luis Gutiérrez, DACA Anniversary and on Central American Refugee Crisis (June 15,
2016}, htps:fgutierrez house.govimedia-center/press-releasesirep-guti-rrez-daca-anniversary-and-central-american-refu
gee-crisis.

131.  See, ¢.g, Molly Hennessy-Fiske, Immigrani Famsily Detention Cemters are Prison-Like, Critics Say, Despite
Order 10 Improve, LA, Timis (Oct. 23, 2015), hitp:fiwww. latimes.com/nation/nationnowfla-na-immigration-family-de
tention-251020-5tory. itm),

132, See Marlee Townsend, Anterice’s Youngest Prisoners: Inliomanity of Family Detention, UAB Insiironm. ror
Human Riairis (Feb. 8, 2018), hupsi/feas.uab.edu/humanrights/2018/02/08/americas-youngest-prisoners-inhumanity-
family-detention/ (“Of the three family detention ceniers that remain open, the South Texas Family Residential Center
(Dilley, Texas) is by far the largest. The other two centers, Karnes County Detention Center (Karnes City, Texas) and
Berks County Detention Center (Leespori, Pennsylvania), hold less than 700 detainces combined. Dilley, as it is known,
has a capacity for 2,400 inmates and, as of 2015, holds over 1,000 children and around 750 mothers.”™).

133, Seeid

134, See Wendy Cervantes, Family Detemtion: The Harmful Impact on Children, First Focus (Dec. 8, 2005), hitps:/
Ifirstlfocus.orglresources/fact-sheet/family-detention-the-harmful-impact-on-children.

135.  See Townsend, supra note 132 (“|There is no legislation that ensvres appropriate standards for immigrant
detention, Management is left to the privale companics who own the centers, and the desire for profit often overwhelms
the adherence to ethical treatment. GEO Group, the company who runs Karnes, received $161 million in taxpayer
dollars in 2015 from their contract with U.S. Immigration and Customs Enforcement (1CE). Dilley, run by CoreCivic,
generales 14% of the company’s income each year, despite owning seventy-four other prison centers- CoreCivic took
away $71.6 million dollars from Dilley alone.™).

136.  See Hylton, supre note 126.
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PART III: THE REGRESSIVE IMPACT AND LAsTING HARM oF OBAMA'S
IMMIGRATION REFORM STRATEGIES

As the fate of DACA recipients continues to hang in the balance, it is easy to specu-
late how things could have turned out differently. How would things differ today had Obama
taken a different position throughout his presidency? Would Frank Fuentes still be alive?
Would the young people who bravely came forward and voluntarily provided their personal
information to the federal government—those who have the power to forcibly separate them
from their lives and their loved ones in the United States—now be living with the safety of
permanent legal immigration status rather than with the constant fear of deportation?

These are questions that haunt those who, in retrospect, see in DACA the lost oppor-
tunities of the Obama years for meaningful immigration reform for those who needed it
most. While it is impossible to know what may have been, at the time of this writing, the
United States remains bitterly divided on what remedy, if any, the DACA recipients are
entitled to receive for their immigration status.'> It remains unciear whether any forthcom-
ing legislation can pass both houses of Congress and the approval of President Trump.'
Thus, the perception remains that the handling of the DACA issue has been, and continues
to be, a disaster for Obama’s legacy.’?

Some progressive activists argue that the DACA debacle was merely the culmination
of Obama’s many missteps in immigration policy during his presidency, asserting that the
President’s disengagement on immigration policy was “a calamity that . . . he should have
seen coming’™

[Tihe president’s own party is deeply divided over what musl be
done now — particularly on the sensitive question of deporting chil-
dren who have traveled thousands of miles and turned themselves in
to U.S. authorities to escape from the desperate situations they faced

137.  See, e.g., Breut Samuels, Poll: Most Americans Support DACA, Toe: Hui. (Jan, 14, 2018}, http:/ithehill.com/
homenews/administration/368959-poll-most-americans-support-daca (“A large majority of Americans supports main-
taining the Deferred Action for Childhood Arrivais (DACA) program, a new poll found. The CBS News poll, released
Sunday, shows 70 pereent of Americans favor allowing those wha benefit from the program, often known as ‘Dreamers,’
to stay in the country.™).

138.  See Jacob Pramuk, Mitch McConnell: Senate Needs to Figure Out Where Trump Stands on Immigration Bill
Before it Can Pass One, CNBC (Jan. 17, 2018), https://www.cnbe.com/2018/01/17/senate-will-take-up-immigration-daca-
bill-that-trump-supports-mitch-meconnell-says.html,

139.  See, e.g., Kathleen Hennessey, Immigration Stands as Obama’s Most Glaring Faiture, PBS News Houw (J uly 4,
20i6), hups:/iwww.pbs.org/newshour/nation/immigration-stands-as-obamas-most-glaring-failure. (*Despite two cam-
paigns full of promises and multiple strategies, he imposed only incremental, largely temporary modifications. . . Obama
will be remembered for protecting 730,000 young people, a generation of so-called Dreamers, who were brought to the
U.S. as children. . . But Obama also will be remembered as a president who prioritized other issues, missing perhaps the
hest chance o pass sweeping legislation and only reluctantly adjusting his strategy in the face of firm opposition.™),
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in countries such as Guatemala, Honduras and El Salvador. . .
Obama’s goal now is to make clear to adults in Central America that
there is no payofl for sending their children on the dangerous jour-
ney northward, said Cecilia Mufioz, the White House domestic policy
director. . . That, however, means speeding the deportation of most
of those who have already arrived, which many in Obama’s own
party are resisting . . . One prominent immigration leader referred to
Obama as the “deporter-in-chief,” prompting the president to sum-
mon activists to the White House for a dressing-down in March.!40

As mentioned previously,"' Representative Luis Gutiérrez spoke powerfully about the
flawed strategy of detaining Central American refugee families on the fourth anniversary of
the enactment of DACA, linking the two policies to demonstrate the ways in which the
Obama Administration mishandled the treatment of immigrant minors:

I just want lo note that this is the fourth anniversary of the an-

nouncement of DACA by President Obama, the deferred action pro-

gram for DREAMaers. Four years ago, we started putling people who

are assets to our communilies into a safe place so they would not

face or fear deportation . . . Also, I want to note that one year ago, [

helped lcad a delegation of Members of Congress to (wo detention

centers in Texas. Zoe Lofgren, Lucille Roybal-Allard, Joaquin Cas-

tro, Steny Hoyer and several others = we went and talked to the

women and saw the conditions that they and their children were be-

ing held in. And let's be clear, what we learned on that trip a year

ago was that these women and their children were refugees. They

were fleeing war-like conditions, they were flecing violence, they had

witnessed and been threatened with violence. . . And if the President

doesn’t step up and show leadership, the knuckleheads are going to

exploit these refugees for political gain.'*2
Although the link between DACA and family detention may not be obvious, Representative
Gutiérrez used both policies to exemplify the failure of Obama’s strategy regarding immigra-
tion policy throughout his presidency. In addition to the aggressive immigration enforcement
policies Obama engaged in throughout his two terms in office, some progressive individuals
and immigrants’ rights activists believe that the conundrum currently faced by DACA recipi-
ents, which has become more and more politically charged, can be blamed squarely on
Obama for failing to have a truly proactive and visionary agenda for immigration re-
form.'3Thus, to truly understand the failure of DACA, one has to lock at Obama’s immigra-

140,  Karen Tumulty & David Nakamura, Border Crisis Scrambling the Politics of Tmmigration Palicy, Wasit. Posr
(July 12, 2014), hitpsiiwww.washingtonpost.com/politics/border-crisis-scrambling-the-politics-of-immigration-policy/
2014/07/12/78b6ab16-0920-1 ted-Baba-19355c7e870a_story.him1?hpid=z1 &mim_term=.2e¢6{{d63376d.

141, See Press Release, supra note 130.

142, Id

143, Id. (*Yet even some Democrats say Obama has not appeared 1o be as engaged as they would like. . . As the
effort stalled in the House, advocates turned their atiention — and anger — oward Obama, demanding that he use
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tion strategy in a holistic manner, and take into consideration his other policies and the goals
they sought to achieve.

A.  Obama’s “Original Sin"'%

Many observers on both sides of the political spectrum feel that DACA was only
necessary as a remedy for Dreamers because Obama and the Democratic Party failed to pass
a legislative fix when they had the chance.’#*s Some have accused the Obama Administration
of being overly-confident that Hillary Clinton would prevail in the 2016 Presidential Elec-
tion, and thus, Democrats felt no urgency regarding the concern that, should the Supreme
Court uphold the President’s authority to provide deferred action as an exercise of
prosecutorial discretion, the DACA program may not be continued by a future Executive.14
Clearly, these decisions made by the Obama Administration are, in hindsight, questionable
strategies apparently grounded in hubris and a misplaced faith in the powers of both persua-
sion and compromise on the issue of immigration reform.

However, it is important to note that Obama inherited a great deal of dysfunction
and inaction on the issue of immigration reform from the Democratic leaders who preceded
him. In 2008, during Obama'’s first Presidential campaign, the Democratic Party platform—
while ostensibly embracing undocumented immigrants as “our neighbors”—made clear that
it had no tolerance for unauthorized migration by containing statements that emphasized the
need to crack down on those who “disrespect the rule of the law.”"7 This “law and order”
stance by the Democratic Party would come back to haunt Obama when he enacted the
DACA policy. By 2016, the Democratic Party had tried to change both its message and its
rhetoric on unauthorized immigration,'*® but the damage had been done.

exccutive authority to siem deportations, which take place at the pace of more than 1,000 a day. One prominent immi-
gration leader refcrred to Obama as the ‘deporter-in-chief,” prompting the president to summon activists to the White
House for a dressing-down in March. Two weeks ago, with Republicans criticizing the administration’s handling of the
border crisis, Obama gathered advocaies for another private meeting at the White House.

The session grew heated when some of them criticized the administration’s tough posture toward the children on the
border, accarding to several people who attended.”).

144.  Edward Morrissey, Obama's Original Sin on DACA, Tin: Wik (Sept. 7, 2017), http:fftheweek.com/articles/
723056/obamas-original-sin-daca.

143, See id. (arguing that DACA was a legally-risky executive order that President Obama anly issued because he
could not broker a congressional compromise for Dreamers); Deroy Murdock, The Obama Regime, Nat't. Reviiw
(Aug. 23, 2013), hups:/fwww.nationalreview.com/2013/08/obama-regime-deroy-murdock/ (noting that President Obama
only issued DACA because Congress would not pass the DREAM Act).

146.  Morrissey, supra note 137 (“[T]he Obama administration. . . assumed that a Democrat would succeed Obama
(as did many}, and that the need for compromisc on this point simply didn't exist.”).

147, Peter Beinart, How the Democrais Lost Their Way on Immigration, T Ateavne (July/Aug. 2017), hteps:f
www.theatlantic.com/magazine/archive/2017/07/the-democrats-immigration-mistake/528678/.

148. IHd.
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Once again, the theme of the Democrats’ over-reliance on the Latino population to

carry them to victory emerges in the narrative of what went wrong with immigration reform
under Obama:

Between 2008 and 2016, Democrats became more and more confi-
dent that the country’s growing Latino population gave the party an
electoral edge. To win the presidency, Democrats convinced them-
selves, they didn’t need to reassure white people skeptical of immi-
gration so long as they turned out their Latino base.!'¥?

This belief that immigration was not an issue that the Democratic Party needed to focus on
when courting white voters arguably led to the rise of President Trump. Racial resentment
among whites over immigration to the United States—both documented and undocu-
mented—contributed to President Trump carrying several states that had been reliably Dem-
ocratic in the past.'s® As such, the use of immigration as a wedge issue throughout Trump’s
campaign and his presidency evinces the importance of the immigration issue beyond the
Democrats’ recent focus on the Latino citizenry.

But, as has been pointed out, the Democratic Party of the past sounded more like
Trump on the immigration issue than many progressives care to remember. The argument
that “two Democratic presidents laid the groundwork for Trump’s developing [immigration]
policies”!s' cannot be discounted:

It was, alter all, President Clinton who oversaw the draconian lllegal
Immigration Reform and Immigrant Responsibility Act of 1996, [t
drastically increased all levels of immigration “enforcement,” enlarg-
ing the Border Patrol, criminalizing numerous types of low-level im-
migration violations, and facilitating and expanding deportation
procedures. . . In many ways, Donald Trump is only reiterating, with
more bombast, ideas and policies pioneered under Clinton, that then
became a basic parl of Barack Cbama’s approach (o immigration.
Those policies drew directly on racist “tough on crime” and antiter-
rorism police tactics that also helped foment white racial fears,'s?

149, Id.

150.  See Nate Cohn, Obama-Trump Voters Are Real. Here's Whar They Think., N.Y. Teses: T Ursnor {Aug, 15,
2017), https:iwww.nytimes.com/2017/08/1 5/upshot/the-ohama-trump-volers-are-real-heres-what-they-think hitml (stating
that feelings about race were the most delerminative factor of a “Trump-Obama™ voter); Michacl Tessler, Views abour
race mattered more in electing Trump than in electing Obama, Wasn. Posi: Monkiy Cacr: (Nov. 22, 2016), hitps:iiwww
-washingtonpost.com/news/monkey-cage/wp/f2016/11/22/peoples-vicws-about-race-matiered-more-in-electing-irump-
than-in-elecling-obamal?utim_term=.99¢b84d7680¢ (compiling various polls that found racial resentment 1o be indicative
of whether a voter supported Trump).

151.  Aviva Chomsky, Groundwork for Donald Trump’s War on Immigrants, Tvn: Nanow (Apr. 25, 2017), hups://
www.thenation.com/article/clinton-and-obama-laid-the-groundwork-for-donald-trumps-war-on-immigrants/,

152.  fd
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Other scholars have noted that the “criminalization of immigrants” in the 20th century can
be traced to broader law enforcement against communities of color in the 1980s and 1990s
before Clinton’s aggressive immigration enforcement.!s? Indeed, both the implicit and ex-
plicit racial undertones of immigration remain a major part of the conversation about who to
welcome to the United States, who to expel or ban, and why.!5

When cast in this light, the argument that a lot of small decisions made by Obama
over his two terms regarding immigration enforcement and immigration reform set the stage
for the fight over DACA gains additional prominence. While it may be painful for some to
accept that our first African-American President chose strategies that resulted in the further
marginalization of communities of color, the fact remains that the DACA program was never
meant to be the solution to the problem faced by the Dreamers.!> Obama enacted DACA
only when it became clear that a legislative fix in Congress was not forthcoming, and he
needed to ensure Latino turnout in the 2012 Presidential election.!ss In retrospect, the
DACA problem could have been avoided, but only if Obama had exhibited real leadership
on immigration reform prior to becoming entangled in the political and humanitarian crisis
faced by the Dreamers—people who have lived in the United States almost their entire lives,
and who are Americans in every way that matters.

B. A “Clean Dream Act” - Only a Dream?

A rallying cry among immigrants’ rights advocates during the Congressional budget
negotiations in late 2017 and early 2018 focused on the need for “A Clean Dream Act
Now!"157 The concept of a Clean Dream Act focused on the need for Congress to either pass

153, Id. (*As immigration scholars Alan Aja and Alejandra Marchevsky explain: “The criminalization of imtni-
grants in part resulied from more aggressive policing of communities of color. In the 1980s and *00s, law enforcement
agencies across the nation implemented broken windows and siop-and-frisk sirategies, claiming that mass arrests for
low-level offenses would prevent more serious crime.’ ™).

154.  See Vivian Yee, In Trump's Immigration Remarks, Echoes of a Century-Old Racial Ranking, N.Y. Twmis, Jan.
13, 2018, hetps:ffwww.nylimes.com/2018/01/13/us/trump-immigration-history.htmi.

155 See Amber Athey, Flashback: Obama Calls DACA Temporary, Dany Cavvin (Sept. 6, 2017), http:/dailycall
er.com/2017/09/06/{lashback-obama-calis-daca-temporary-video/ (*During a speech announcing the new Department of
Homeland Security Policy, Obama explained that the protections for dreamers were just ‘temnporary relief.” ‘In the next
few months, eligible individuals who do not present a risk to national security or public safety will be able 10 request
temporary relief from deportation proceedings and apply for work authorization,” Obama said. ‘Let’s be clear: this is not
amnesty, this is not immunity, this is not a path to citizenship, this is nol a permanent fix. This is a temporary stop-gap
measure that lets us focus our resources wisely while giving a degree of relief and hope to talented, driven, and patriotic
young people,” he concluded.”).

156.  See Tumulty & Nakamura, supra note 140,

157.  See, e.g., Join Us 1o Fight for a Clean Dream Act Now, ACLU, hutps:/iwww.aclu.orgfissues/immigrants-rights/
join-us-fight-clean-dream-act-now.
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a stand-alone Dream Act, putting DACA recipients on a path to citizenship, or to include
such legislation in Congress’ continuing resolutions to fund the federal government.'s

Toward the end of the Obama Administration, harsh accusations were levied against
the President for his DACA strategy. As stated previously, the most critical voices claim that
Obama vsed the Latino population and the issue of immigration throughout his presidency,
particularly in 2012, when he announced the DACA policy during the throes of his re-elec-
tion campaign.'®® A similar accusation would be made by others against President Trump
after he ook office in 2017,'% with critics claiming that he was holding those who would
benefit from a “Clean Dream Act” hostage while negotiating for more stringent immigration
admissions standards and increased border security.!6!

The concept of a “Clean Dream Act” is not a new one, but it is one that took on
renewed urgency after the election of President Trump. In late 2017, as the United States
Congress negotiated over continuing budget resolutions to fund the federal government, the
demands that Democratic members of Congress insist on including relief for DACAmented
individuals in the budget or the passage of a stand-alone bill increased.'$? However, under
the leadership of Democratic Minority Leaders Nancy Pelosi and Chuck Schumer, a short-
term budget funding the federal government through January 2018 was passed without a
long-term solution for the imminent expiration of the DACA program, much to the conster-
nation of immigrants’ rights advocates across the country.!s3

158.  See Jose Magaiia Salgado, If Triunp Wants a *Bill of Love,' He Should Pass a Clean Dream Act, Nowswirk
(Jan. 9, 2018}, hup/fwww.newsweek.com/if-trump-wants-bill-love-pass-clean-dream-ie1-776096,

159, See Morrissey, supra note 137 (“As the Democrats grew more reliant on Latino votes, they were more influ-
enced by pro-immigrant activism. While Obama was running for re-election, immigrants™rights advocates launched
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Wasi. Post (Aug. 22, 2017), htips:i//www.washingtonpost.com/blogs/plum-linefwp/2(1 7/08/22/the-trump-white-houses-
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161, See Isobel Thompson, Trump Holds Dreamers Hostage 1o a Far-Right Wish List, Vanrry Fam (Oct. 9, 2017),
hitps:/fwww.vanitylair.com/news/2017/10/trump-holds-dreamers-hostage-1o-a-far-right-wish-list.

162, See Tal Kopan, Demacrats Threaten Scnate Logjam Without Siand-Alone Vore on DACA, CNN Powrncs
(Sept. 6, 2017), hitps:/fwww.cnn.comf2017/09/06/politics/schumer-dream-act-trump-daca/index.himl.

163, Sce Ryan W. Miller, Mitch McConnell: No DACA Deal Uniil 2018, USA Tonay (Dec. 19, 2017), huips:fwww
.usatoday.com/stosy/mews/politics/2017/12/19%mitch-mcconnell-no-daca-deal/967576001/ (“Facing a Friday deadline 10
avoid a government shutdown, some Democrats insisted a spending bill include a solution for the Deferred Action for
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When Congress returned from its winter recess in January, negotiations to find a
compromise for the DACA problem continued.!®* However, on January 20, 2018, after de-
mands by Congressional Democrats to introduce and pass a “Clean Dream Act” failed, the
United States Government shut down due to legislators’ failure to reach a compromise on
the federal budget.'ss Following the shutdown, after assurances from Congressional Republi-
can lawmakers and President Trump that a deal to pass DACA legislation would be forth-
coming, the Democratic stalemate collapsed after only three days, and Congress passed a
continuing budget resolution to fund the government through February 8, 2018.!%6 The fed-
eral government briefly shutdown again at midnight on February 8, but reopened only hours
later with still no resolution to the expiration of DACA, which was less than 30 days away.!¢?

At the time of this writing, still no legislative fix for DACA has been passed in Con-
gress. Despite the protest votes of several members of the House of Representatives, includ-
ing Rep. Luis Gutiérrez (D-IL),'* and repeated assurances by Speaker Paul Ryan and
House Majority Leader Mitch McConnell that introduction of a DACA bill is imminent,!s?
the fate of DACAmented individuals remains in limbo. Whether the Dream Act is just a
dream remains to be seen. In the meantime, hundreds of thousands of people who have been
living and working legally in the United States since 2012, ostensibly free from fear of depor-
tation, have once again had their futures plunged into uncertainty as Congress dallies on
what kind of fate they and their families deserve.
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ParT IV: ConcLusion

In the end, President Obama lacked the true will to accomplish meaningful immigra-
tion reform during his time as Executive, which led us to the bind we now find ourselves in
with respect to DACA. Looked at from the most malevolent possible point of view, it can be
argued that he manipulated and took for granted the good will of the Latino voting popula-
tion on this issue in order to achieve re-election in 2012.1%° On the other hand, if giving
Obama the benefit of the doubt, it could be argued that he simply engaged in strategic mis-
calculations over the years, which have ultimately led us to a place where, despite over-
whelming support for the ability of DACAmented individuals to regularize their immigration
status,'”! a compromise between the warring factions in Congress seems increasingly unlikely

every day.

Ultimately, it is easy to speculate on what could have been differently in the Obama
years. It is harder, however, to carve a path forward for meaningful change for those whose
lives remain stuck in limbo because of their immigration status. My hope is that after Trump,
future presidents will not follow Obama’s lead and betray the hopes and confidence of the
immigrant community. 1 hope future presidents seize the opportunity for progressive immi-
gration reform when it arises, to ensure that no other constituency will be plunged into the
type of fear and uncertainty that has haunted DACA recipients.

170.  See Beinarl, supra note 147,
171, See Samucls, supra note 137.




