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THREADING THE NEEDLE: CONSTITUTIONAL
WAYS FOR LOCAL GOVERNMENTS TO REFUSE
COOPERATION WITH CIVIL IMMIGRATION POLICIES
Mary M. Cheh*
INTRODUCTION

On October 19, 2011, the mayor of Washington, D.C. issued an Executive Order to limit the District's cooperation with the federal government's Immigration
and Naturalization Service in identifying and deporting undocumented residents.' In so doing, the mayor joined with many other communities' that, while
specifically not shielding undocumented aliens engaged in criminal activity, want
to maintain the trust and care of the many law-abiding immigrants within their
borders. The mayor's Order is a direct response to the federal government's more
aggressive effort to enlist local authorities in the roundup of undocumented
aliens,' and raises the question which is the subject of this paper: Consistent with
principles of federalism and the protections of the Tenth Amendment, how far
may the federal government go in insisting on local cooperation with its policy
goals, and how far may local communities go in resisting? As will be seen, the
federal government has extensive, though not unlimited, power to achieve its
ends, but there is a sliver of resistance available to local governments, and the
mayor's Order nicely threads the needle of what can be done.
I.

THE FEDERAL PUSH TO ENLIST LOCAL COMMUNITIES IN IDENTIFYING AND
DEPORTING UNDOCUMENTED IMMIGRANTS

Faced with the enormity of the problem of dealing with millions of persons
illegally in the United States, the federal government has, from time to time,
explored ways of enlisting state and local governments in the enforcement of
immigration laws. The goal is to produce a "force multiplier" by uniting the re* Elyce Zenoff Research Professor of Law, The George Washington University Law School;
Councilmember, Council of the District of Columbia. I would like to thank both Adam Mickley and
Jordan Porter for their research assistance.
1 D.C. Mayor's Order No. 2011-174, 58 D.C. Reg. 009083 (Oct. 19, 2011).
CiE- JusrIc EARL WARREN INST. ON LAw & SociAl PoL
2 E.g., AAR-I KoH.I ET AL., Ti
icy, SECURE COMMUNITIFS 1Y THlE NUMBERS: AN ANALYSIS o DEMOGRAPI'ICS & DUi PROCESs 3
(2011) (stating that New York, Illinois, and Massachusetts sought to withdraw from the Secure Communities immigrant reporting program in 2011).
3 See KoiLI ET AL., supra note 2, at 1 (stating that expanded federal immigration programs
have caused an increase in annual deportations of more than 400% since 1996); RESTOING COMMUNrry: A NATIONAL COMMUNTiY AovisonY REiPoT ON ICE's FAILED "SECURE COMMUNIIES" PROGRAM 1 (2011) (stating that the federal immigration program "Secure Communities" was touted as a
force multiplier of immigration authorities).
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sources of the federal government with local authorities' presence on the ground
to identify and remove persons illegally in the country. In that vein, Congress
authorized the creation of collaborative programs pursuant to the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of 1996.s Section
287(g) of the Act permits the Attorney General to enter into written agreements
with state or local governments authorizing them to perform the functions of an
immigration officer relating to "the investigation, apprehension or detention of
aliens in the United States . .

.6

Local jurisdictions reacted differently to the prospect of working with federal
authorities in enforcing immigration laws. Many jurisdictions, like Arizona, were
eager participants. 7 Indeed, Arizona has been so exuberant in its drive to remove
undocumented immigrants from its borders that the federal government has had
to sue to restrain its efforts.8 Additionally, most jurisdictions reacted positively to
collaborating with federal immigration authorities, leading to a 400% increase in
annual deportations since the passage of the law. 9 Other jurisdictions, however,
resisted or later regretted and wished to withdraw their cooperation: Some
passed statutes prohibiting employees from sharing immigration information with
the federal government,o from using state or local resources to assist the federal
government in removal efforts,"' or just stopped asking about immigration status
4 See RESTORING COMMUNITY: A NATIONAL COMMUNrry AivisoRy REPORT ON ICE's
FAILED "SIECURE COMMUNITIES" PROGRAM 15 (2011) [hereinafter RiSTORING COMMUNITY].

5 Id.
6 Illegal Immigration Reform and Immigrant Responsibility Act § 287(g), 8 U.S.C. § 1357(g)(1)
(2006).
7 See Support Our Law Enforcement and Safe Neighborhoods Act, S.B. 1070, 49 S., 2d Reg.
Sess. (Ariz. 2010). South Carolina, Alabama, Georgia, Indiana and Utah have passed similar bills,
which require or encourage police officers to check the immigration status of people whom the officers believe may be illegally in the country. South Carolina's law goes further than Arizona's law by
making it illegal for any person to transport or harbor an undocumented immigrant. However, Alabama earns the award for being the most extreme as it forces public school districts to report the data
to the state regarding the immigration status of its students and their parents while also nullifying all
contracts between a citizen and undocumented immigrant. See Robbie Brown, Parts of Immigration
Law Blocked in South Carolina, N.Y. TIMES, Dec. 23, 2011, at A18; see also Editorial, Nation's
Cruelest Immigration Law: Religious Leaders Sue to Block Alabama's Sweeping and Punitive New
Regime, N.Y. TIMES, Aug. 29, 2011, at A22.
8 United States v. Arizona, 641 F.3d 339 (9th Cir. 2011), cert. granted, 132 S. Ct. 845 (2011).
9

KOIlLI ET AL., supra note 2, at 1.

10 See NAT'L IMMIGRATION LAW C-ri ., ANNOTATED CIHART OiF LAws, R'sOLuTrIoNs, AND PoIICIES INSTITUTE) ACROSS TiE U.S. PROTICING RESIDENTS FROM LOCAL ENFORCEMENT OF IMMIGRATION LAWS (2004). States removing themselves from federal enforcement regimes can take many
forms. For example, Virginia's governor recently signed H. 1160, which prohibits employees from
aiding the federal government in detaining individuals pursuant to the National Defense Authorization Act for Fiscal Year 2012 (P.L. 112-81, § 1021). See David B. Rivkin Jr. and Charles D. Stimson,

The Danger in Virginia's Detainee Law, WASI1. Pos-, Apr. 27, 2012, at A15.
11 E.g., H.R.J. Res. 22, 23d Leg., 1st Sess. (Alaska 2003).
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so as not to have that information available to give to federal authorities.12 Part
of the IIRIRA specifically outlawed one form of non-cooperation in that it prohibited local or state governments from preventing their employees from voluntarily sharing information with immigration officials, a provision that doomed a
1989 New York City Mayor's Order to that effect. 13
The program causing the current tensions between local jurisdictions-including Washington, D.C.-and immigration authorities is the Secure Communities
program. Begun in March 2008, Secure Communities was initially a pilot program
operating in fourteen jurisdictions, but it has since expanded dramatically and
now embraces more than 1500 jurisdictions in forty-four states and territories. At
its heart, Secure Communities is an information-sharing program whereby information furnished by local law enforcement to the Federal Bureau of Investigation
(FBI) for fingerprint checking is then shared simultaneously with the Immigration and Customs Enforcement agency (ICE) of the Department of Homeland
Security. Access to this data enables ICE to run federal immigration checks on
every person booked into jail.' 4
Initially, the Secure Communities program was thought to be voluntary and
based on agreements entered into with local jurisdictions. Under those agreements, the jurisdictions agree to data sharing with ICE, perhaps enter separate
agreements to allow access to other databases kept by the local jurisdiction (e.g.
Philadelphia's agreement to allow ICE to access its PARS database, which lists
the country of origin of everyone in police custody at any given moment1 5 ), and
agree to honor federal detainers allowing ICE forty-eight hours to pick up persons held by the local jurisdiction and determined to be in the United States
illegally.
As communities, reacting to local opposition to these agreements and seeing
the havoc caused by fear, disruption to local services, and lost cooperation with
12 E.g., Seattle, Wash., Municipal Code 4.18.015(A) (2003).
13 City of N.Y. Exec. Order No. 124 (Aug. 7, 1989). Similarly, Los Angeles recently announced
that it would stop impounding vehicles of drivers who do not have a license because the policy was
ensnaring too many illegal immigrants, who are unable to obtain licenses. Jennifer Medina, A Change
in Police Policy Has Immigrants Hoping for More, N.Y. TIMi~s, May 3, 2012, at A17. The policy shift
was aimed at tamping down fear of the police among the illegal immigrant population and encouraging cooperation with police investigations. Id.
14 See HOME iLAND SEC. ADVISORY COUNCIL, U.S. DEP'T OF HOME LAND SE-C., TASK FORCE ON
SE7CURE COMMUNITIEs FINDINGS & RECoMMENDATIONs 11-13 (stating that Secure Communities was
touted as increasing interoperability between FBI, the Department of Homeland Security, and local
law enforcement authorities, that Secure Communities would focus on aliens convicted of serious
criminal offenses, and that Secure Communities would be an opt-in, opt-out agreement with states).
15 PhiladelphiaCity Council Condemns City Cooperation with ICE, NEW SANCTUARY MOVEMIrNT OF PHILADELPHIA (June 24, 2011), http://nsmphilly.blogspot.com/2011/06/philadelphia-city-

council-condemns-city.html.
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police, 16 decided to "opt-out" of the agreements, federal officials announced that
the program was not, in fact, voluntary. Federal officials then issued statements,
some contradictory, explaining what it meant by saying there was no need for
local agreements and that the data sharing was not voluntary.17
It is the federal government's position that the data concerning arrest information provided by a local jurisdiction to the FBI for a fingerprint check will be
shared with Homeland Security, that sharing is going to be automatic, and that a
local government need not agree or take any other action. Thus, once the local
jurisdiction submits the data to the FBI, the federal government is free to share
that with immigration authorities, and there is no "opt-out." At the same time,
the federal government has not mandated that the local jurisdiction cooperate by
sharing the data in the first place, and the federal government has acknowledged
that honoring a federal detainer is a matter for the local jurisdiction to decide for
itself.' 8
Notwithstanding this "clarity," the Secure Communities Program has raised
the issue of whether the federal government could mandate local disclosure of
immigration status, mandate local collection of immigration-status information,
or require local communities to detain undocumented immigrants in their custody to facilitate pick-up by the INS. 19

II.

THE

D.C.

MAYOR'S ORDER

From the beginning, Washington, D.C. declined to participate in the Secure
Communities program. 20 Nevertheless, given the large immigrant community in
16 See RESTORING COMMUNITY, supra note 4; AM.'s Voicm Eouc. FUND, PUBLIC SAFETY ON
ICE: How Do You PoLIce A COMMUNITY TiIAT WON'T TALK To You? 3 (2011).

17 Memorandum of Law in Support of Plaintiffs' Motion for Preliminary Injunction Compelling
the Defendants to Produce Limited "Opt-Out" Records Responsive to Plaintiffs' FOIA Requests at
7, Nat'1 Day Laborer Org. Network v. United States Immigration and Customs Enforcement Agency,
Nos. 10-CV-3488 (SAS) (KNF), 10-CV-2705, (S.D.N.Y. Oct. 28, 2010), 2010 WL 4952422.
18
19

See RE-STORING COMMUNITY, supra note 4. See infra, notes 79-80 and accompanying text.
See RiESTORING COMMUNITY, supra note 4, at 26-33.

20 In 2007, the Council of the District of Columbia passed Resolution 17-0377, "Sense of the
Council Urging the Federal Government to Adopt a Sensible Immigration Policy Emergency Declaration Resolution of 2007," largely in response to the increase in immigration removals. On May 4,
2010, all thirteen members of the Council introduced B] 8-0795, the Secure Communities Act of 2010,
which mandated that "The District of Columbia shall not transmit arrest data for an individual to
ICE." In response, and before the measure could come up for a hearing, on July 22, 2010, Metropolitan Police Department Chief Cathy Lanier wrote to Councilmember Phil Mendelson, Chair of the
Committee on Public Safety and the Judiciary, that the District would be terminating its Memorandum of Agreement with ICE and would no longer participate in the Secure Communities program.
On November 16, 2011, Councilmember Mendelson, joined by all of his colleagues on the Council,
introduced 119-0585, the "Immigration Detainer Compliance Amendment Act of 2011." As introduced, the bill limits the situations in which the District will comply with an ICE detainer: only where
a written agreement exists between the federal government and the District, the individual being held
is an adult, and the individual has been convicted of a "dangerous crime." Moreover, the bill man-
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the District and because there remained considerable uncertainty over whether
local law enforcement information was or would be shared with immigration authorities, Mayor Vincent Gray issued Mayor's Order 2011-174, "Disclosure of
Status of Individuals: Policies and Procedures of District of Columbia Agencies."
The purpose of the Order is described as follows: "to establish District-wide policy and procedures concerning the disclosure of immigration status, and to insure
that District resources are not used for federal immigration enforcement activities." 2 1 Citing the need to provide fair and equitable treatment to all persons
residing in the District and to promote important community policing goals, the
Mayor identified "[t]he limited resources of the District, the complexity of immigration laws, limitations on authorities, the risk of civil liability for immigration
and enforcement activities, and the clear need to foster trust and cooperation
from the public, including members of immigrant communities" as the "principal
factors" in formulating the Order. 22
The Order provides:
* Public safety agencies and officials "shall not inquire about a person's
immigration status or contact ICE for the purpose of initiating civil enforcement of immigration proceedings that have no nexus to a criminal
investigation. It shall be the policy of public safety agencies not to inquire
about the immigration status of crime victims, or others who call or approach the police seeking assistance."2
* Public safety agencies shall adopt policies to insure "that District of Columbia youth and adults are not made available for immigration interviews related to immigration status without a criminal nexus ... without a
court order. The policy shall include a disclosure to the inmate that all
information provided to federal agents, including ICE agents, may be
used in a criminal, immigration, deportation, or other collateral
cases . . . ."24

* "No person shall be detained solely on the belief that he or she is not
present legally in the United States or that he or she has committed a civil
immigration violation." 25
* "The Department of Corrections shall not send lists of foreign-born inmates to the Department of Homeland Security." 26
dates that officials "shall not expend District resources responding to ICE inquiries or communicating
with ICE regarding individuals' incarceration status or release dates." The legislation was signed by
Mayor Vincent Gray on August 8, 2012.
21 D.C. Mayor's Order No. 2011-174, 58 D.C. Reg. 009083 (Oct. 19, 2011).
22 Id.
23 Id.
24 Id.
25 Id.
26 D.C. Mayor's Order No. 2011-174, 58 D.C. Reg. 009083 (Oct. 19, 2011).
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* "Law enforcement officers shall not make arrests solely based on administrative warrants for arrest or removal entered by ICE into the National
Crime Information Center database" of the FBI. 27
Thus the Order makes plain that law enforcement will not ask about a person's
immigration status for deportation purposes unrelated to a criminal investigation
and not ask about such status of crime victims or others who seek help or offer
cooperation to the police. The District will not send lists of foreign-born inmates
to the Department of Homeland Security, and the District will itself not detain
nor honor federal detainers to hold persons for immigration enforcement unrelated to criminal activity. 28 At the same time, the Order continues to permit cooperation in criminal investigations and anticipates that public safety agencies
shall continue other cooperation when required by law. But, as the Order emphatically states, "[e]nforcement of the civil provisions of the United States immigration law is the responsibility of federal immigration officials." 29 So, when it
comes to civil enforcement, the District simply will not assist. The Order adopts a
modified "don't ask, don't tell" approach and is a narrowly drawn form of passive
resistance.

III.

THE CONSTITUTIONAL BASIS FOR LOCAL RESISTANCE TO
FEDERAL REQUIREMENTS

Just how far the federal government may regulate state and local governments
directly-that is, tell them directly what they may or may not do-has been an
issue in constitutional law for decades. The idea that the Tenth Amendment was
an independent limitation on federal power seemed to be rejected after the New
Deal period.30 But in National League of Cities v. Usery, the Supreme Court, 5-4,
resurrected the idea that the Tenth Amendment and principles of state sovereignty did impose limits on Congress' power to direct state and local governmen27 Id.
28 Issued pursuant to 8 C.F.R. § 287.7 (2011), "[a] detainer is a mechanism by which federal
immigration authorities may request that another law enforcement agency temporarily detain an alien
in order to permit assumption of custody by the Department of Homeland Security," United States v.
Uribe-Rios, 558 F.3d 347, 350 n.1 (4th Cir. 2009). "The detainer serves to advise the agency that ICE
seeks custody of the defendant for the purpose of arresting and removing him or her." State v.
Fajardo-Santos,973 A.2d 933, 937 (N.J. 2009). In practice, ICE officials use detainers to request that a
local law enforcement agency with custody of an individual believed to be an illegal alien notify them
before releasing the individual. Immigration Detainers: A Comprehensive Look, IMMIGRATION POIICy CENTER (Feb. 17, 2010) http://immigrationpolicy.org/just-facts/immigration-detainers-comprehensive-look. And detainers extend the time that local law enforcement agencies can permissibly hold an
individual for forty-eight hours beyond their own jurisdiction. 8 C.F.R. § 287.7(d) (2011).
29 D.C. Mayor's Order No. 2011-174, 58 D.C. Reg. 009083 (Oct. 19, 2011).
30 See United States v. Darby, 312 U.S. 100, 123 (1941) (Congress' ability to regulate interstate
commerce is "unaffected by the Tenth Amendment").
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tal action.3 The Usery majority struck down provisions of a federal law forcing
states to pay their own employees a minimum wage. Those provisions violated
state sovereignty, the majority said, because they displaced "the States' freedom
to structure integral operations in areas of traditional governmental functions.'32
The majority viewed the minimum wage requirements as displacing the considered policy choices of state officials regarding how they wanted to structure the
delivery of basic services to their residents.
The Usery doctrine was short-lived. In Garcia v. San Antonio Metropolitan
Transit Authority,3 3 Usery was overruled. The Court now concluded, again 5-4,34
that it was unsound in principle and unworkable in practice to have judges decide
how far the federal government could go in imposing obligations on the states.
Rather, if the states were unduly burdened by federal requirements, the remedy
would lie in the political arena and be checked by the "built-in restraints that our
35
system provides through state participation in federal governmental action."
The majority rejected the idea that there was any workable standard whereby
courts could decide, via some "predetermined notions of sovereign power" or
"free standing conceptions of state sovereignty," how much federal regulation of
states was too much. The Garcia court essentially left stateffederal relations to
the political process.
But court-enforced state sovereignty limitations arose again in New York v.
United StateS36 and Printz v. United States.37 In those cases the Court said that
Congress could not compel states to enact legislation to enforce a federal program or commandeer state executive officials to administer a federal program.
Garcia was not overruled, but distinguished. The federal law in New York forced
states to enact legislation; in Printz, the federal law forced states to administer a
federal program applicable to their own citizens. In both cases the principle of
political accountability was violated in that state and local governments were
forced to undertake official actions that were not of their own choosing, but for
which they would be viewed as responsible by their citizens. Allowing the federal
government to commandeer the states into federal service, to render them as
field offices 38 for the administration of federal programs, violated the states' "re31 National League of Cities v. Usery, 426 U.S. 833 (1976).
32 Id. at 852.
33 Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528, 531 (1985).
34 The difference in outcome was the result of Justice Blackmun switching sides, having voted
with the majority in Usery but then voting with, and writing the opinion for, the overruling majority in
Garcia.
35 Garcia, 469 U.S. at 556.
36 New York v. United States, 505 U.S. 144 (1992).
37 Printz v. United States, 521 U.S. 898 (1997).
38 Cf Saikrishna Bangalore Prakash, Field Office Federalism,79 VA. L. Riv. 1957 (1993) (relying on original understandings, author argues that, unlike state legislatures, state executive agencies
may be made into field offices of the federal government).
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siduary and inviolable sovereignty." 39 Thus the federal government may tell
states, as states, how they must behave, just like it may tell individuals how they
must behave. But the federal government may not hijack state legislative or executive machinery to enforce federal law against the states' own citizens.
A.

Reno v. Condon

In view of the results in these federalism cases, the question becomes: If the
U.S. government requires states to collect and report information to federal officials, does that mandate fall on the permissible Garcia side of the line or on the
impermissible New YorklPrintz side of the line? Reno v. Condon provides a
good, if not complete, answer. 40 In Reno, South Carolina challenged the constitutionality of the Driver's Privacy Protection Act (DPPA). 41 DPPA regulated and
largely prohibited the Department of Motor Vehicles of the several states from
disclosing or selling, without consent, the personal information that drivers furnished to obtain drivers' licenses or register automobiles. The state's main contention was that the law violated Tenth Amendment principles of federalism
because it imposed on the state onerous day-to-day obligations to administer the
Act's "complex provisions." 42 Conceding that administration of the Act "will require time and effort on the part of state employees," the Court unanimously
upheld the law as valid under Commerce Clause power.43
At the outset, the Court noted that if a driver's personal information was
bought and sold, it was an article "in commerce," and, therefore, was plainly a
subject within Congress' Commerce Clause authority. 44 The question, however,
was whether the law unconstitutionally commandeered the state legislative process by requiring the state to enact a particular kind of law (New York) or unconstitutionally conscripted state executive officers to administer or enforce a federal
regulatory program against their own citizens (Printz). The answer was "no."
Under its Commerce Clause power, Congress may act directly on states and
may tell state and local governments what they may or may not do-requiring
them to pay their employees a minimum wage, or prohibiting them from polluting the air by burning coal in the state's incinerator. Such laws are valid even if
compliance may require the amendment of statutes, the adoption of regulations,
39 Printz, 521 U.S. at 919.
40 Reno v. Condon, 528 U.S. 141 (2000). See also Richard T. Cosgrove, Comment, Reno v.
Condon: The Supreme Court Takes a Right Turn in its Tenth Amendment Jurisprudenceby Upholding
the Constitutionalityof the Driver's Privacy Protection Act, 68 FORDHAM L. REV. 2543 (2000) (more
fully discussing the case).
41 18 U.S.C. §§ 2721-25 (2006).
42 Reno, 528 U.S. at 150.
43 Id.
44 Id. at 143.
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or the devotion of substantial state resources. 45 The test of validity is not whether
a state must use its machinery to comply with a federal mandate imposed upon it,
but whether the federal law requires a state in its sovereign capacity to regulate
its own citizens. The DPPA did not run afoul of the principles of New York and
Printz because it regulated the state directly by telling it how to handle its DMV
databases. It did not require the state to regulate its own citizens.
And not only did the DPPA tell the state that it could not disclose or sell
certain information, it also required disclosure under certain circumstances. The
Court noted, with apparent approval, that the DPPA required disclosure of personal information for use in connection with motor vehicle safety, emissions, and
product recalls to carry out the purposes of the federal Anti Car Theft Act of
1992, the Automobile Information Disclosure Act, and the Clean Air Act.46 This
part of the law was not directly at issue in Reno, but bears directly upon whether
the federal government may mandate that information the state has acquired on
a person's immigration status be disclosed to federal authorities. Since the required disclosure under the DPPA regulated the state directly and did not require
the state to regulate its own citizens, that part of the law, too, would have been
held to be valid.

IV.

THE NEW YORK CITY APPROACH AND

CITY

OF NEw YORK V.

UNITED STATES

An interesting wrinkle in the noncooperation issue arose in City of New York
v. United States. 47 The question presented in that case was whether federal law
could prevent a state or local jurisdiction from telling its own employees that they
may not give federal authorities information about the immigration status of any
alien. In 1989, New York City's mayor issued Executive Order No. 124, which
prohibited city employees from providing information about any person's immigration status to federal immigration authorities. 48 There were a few exemptions,
most notably, permitting disclosure if the employee's agency was required by law
to disclose such information, and directing law enforcement agencies to "continue to cooperate with federal authorities in investigating and apprehending
aliens suspected of criminal activity." 49 The Executive Order soon collided with a
45 South Carolina v. Baker, 485 U.S. 505, 514-15 (1988) (upholding federal statute prohibiting
states from issuing unregistered bonds and noting that "[t]hat a State wishing to engage in certain
activity must take administrative and sometimes legislative action to comply with federal standards
regulating that activity is a commonplace that presents no constitutional defect"). See also Garcia v.
San Antonio Metropolitan Transit Authority, 469 U.S. 531 (1985) (federal statute requiring state
transportation agency to pay its employees minimum wage).
46 Reno, 528 U.S. at 145.
47 City of New York v. United States, 179 F.3d 29 (2d Cir. 1999).
48 Id. at 31.
49 Id. at 31, n.1.
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federal law passed in 1996 that specifically prohibited any government entity or
official from restricting the exchange of information with the INS about the immigration or citizen status of any individual or the maintenance of such
information.
Nine days after the federal law was signed by President Clinton, New York
City brought a declaratory judgment action claiming that the federal law was
facially unconstitutional and that the N.Y.C. Mayor's Order remained valid.5 o
The city, relying chiefly on the Tenth Amendment and state sovereignty principles, said that the federal law improperly interfered with local government control over the use of information acquired in the course of its official business and
with the state's ability to control its own workforce with respect to handling confidential information that employees acquire in their official capacities.5 1 The city
pressed essentially two arguments, both of which were rejected by the court of
appeals.5 2
First, the city argued that its sovereign power included the power not to participate in federal regulatory programs and that the N.Y.C. Mayor's Order not to
disclose information to the INS facilitated that power. The city relied on Printz to
say that it had the right to not participate in a federal regulatory program and to
forbid voluntary cooperation by its employees in a federal program. The court of
appeals properly viewed this as an overbroad reading of Printz. Printz drew the
line at compelling states to participate in the actual administration of a federal
program or in the actual enforcement of federal law or policies against a state's
own citizens. As the court noted, the federal law at issue did not "directly compel
states or localities to require or prohibit anything."53 Rather, the federal law prohibited "state and local governmental entities or officials only from directly restricting the voluntary exchange of immigration information with the INS." 5 4 The
court noted the dire consequences of a broad based claim of non-cooperation,
namely deadlock and one sovereign holding the other hostage.5 5 "A system of
dual sovereignties cannot work without informed, extensive, and cooperative interaction of a voluntary nature between sovereign systems" and thus "states do
not retain under the Tenth Amendment an untrammeled right to forbid all voluntary cooperation by state or local officials with particular federal programs."56
The court acknowledged that it might be difficult to draw a precise line between
an invalid Printz-violative federal action that would conscript states into the ac50

City of New York v. United States, 971 F. Supp. 789 (S.D.N.Y. 1997), affd, 179 F.3d 29 (2d.

Cir. 1999).
51
52
53
54
55
56

Id. at 797.
City of New York, 179 F.3d at 37.
Id. at 35.
Id.
Id.
Id.
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tual administration of federal programs and valid federal action that prohibited
states from forcing their employees to engage in passive resistance against particular federal programs. But it was clear to the court that the federal law prohibiting restrictions on the voluntary disclosure of immigration information fell on the
57
valid side of the line and could easily withstand the city's facial challenge.
The city's second argument was that the federal prohibition on restricting voluntary disclosure of information substantially interfered with a local government's control of official information and of its own employees with respect to
that information. The court expressed sympathy with the city's burden argument.
It noted that, "[t]he obtaining of pertinent information, which is essential to the
performance of a wide variety of state and local governmental functions, may in
some cases be difficult or impossible if some expectation of confidentiality is not
preserved."" Seemingly contrary to the dictates of Garcia, the court then engaged in a kind of balancing test, weighing the federal law's burden on the city
against the harm to federal policies that would result from the city's non-cooperation. The court concluded that because the city's policy did not protect confidential information generally but surely operated to reduce the effectiveness of a
federal policy, the federal law was valid.
Yet, despite the court's flirtation with a Garcia-prohibited burden analysis,
City of New York, did not directly resolve the issue of whether states could be
forced to disclose information and a fortiori did not decide whether states could
be forced to collect information in the first instance. Moreover, City of New York
left open the possibility that a well-crafted non-disclosure directive could be insulated from federal interference if it focused on protecting confidential information generally. The court recognized that acquiring and preserving the
confidentiality of information is essential to the state's ability to perform its functions, and that directing employees not to disclose information is a vital tool to
achieve the state's goals. Indeed, the court seemed to acknowledge the validity of
the city's argument that non-disclosure of immigration status and the assurance
of non-disclosure were necessary to provide services and to promote the prevention and reporting of crimes by undocumented immigrants. But the city declined
the court's invitation to show how non-disclosure of immigrant status was part of
non-disclosure rules more generally and how the Order could be viewed as more
of an explanatory measure or special point of emphasis to reassure aliens that the
information they disclose would be treated confidentially, even with respect to
the INS. So, faced with an Executive Order that was targeted at preventing voluntary disclosures only to the INS, and not a confidentiality policy operating
57 City of New York, 179 F.3d at 35. See also United States v. Salerno, 481 U.S. 739, 745 (1987)
("A facial challenge to a legislative Act is, of course, the most difficult challenge to mount successfully, since the challenger must establish that no set of circumstances exists under which the Act
would be valid.").
58 City of New York, 179 F.3d at 36.
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more generally, and in the context of a facial challenge to the federal law that
prohibited restricting such voluntary disclosures, the Second Circuit court upheld
the federal law. 59
The Second Circuit case thus raised but left open a further question: Does it or
should it matter why a local jurisdiction is refusing to cooperate with the federal
government? Following its loss in the Second Circuit, New York City remained
concerned that the ready disclosure of immigration status to the INS would diminish the trust of the immigrant community and thereby mean fear of reporting
crimes and also mean the loss of services to adults and children in need. The city
searched for a new approach to replace its reporting prohibition and eventually
adopted two new Executive Orders. The first, Executive Order No. 34,60 put in
place a "don't ask" policy whereby city officials and employees, except for law
enforcement officers acting in furtherance of law enforcement operations, are
prohibited from inquiring into a person's immigration status.6 1 There are exceptions for obtaining such information if relevant to a person's eligibility for a city
service or if inquiry into one's status is otherwise required by law. Moreover,
Order No. 34 specifically states that police and corrections officers "shall continue to cooperate with federal authorities in investigating and apprehending
aliens suspected of criminal activity." 62 Furthermore, as later amended, the Order prohibits law enforcement officers from asking about a person's immigration
status unless investigating illegal activity other than one's status as an undocumented alien.6 3
The second, Executive Order No. 41,64 adopted a new "don't tell" policy that
took the hint offered by the Second Circuit and folded non-disclosure of immigrant status into a more general protection of confidential information.65 Confidential information is defined as any information relating to an individual's
sexual orientation, status as a sexual assault victim or witness to a crime, receipt
of public assistance, immigration status, or income tax records. The exemption
for disclosure of immigration status includes disclosure concerning a person suspected of illegal activity, other than mere status as an undocumented alien, where
the disclosure is necessary to apprehend such person or where disclosure is necessary to further an investigation of potential terrorist activity. 6 6
59 Id. at 37.
60 City of N.Y. Exec. Order No. 34 (May 13, 2003).
61 Id.
62 Id.
63 Id.
64 City of N.Y. Exec. Order No. 41 (Sept. 17, 2003).
65 Id. (citing the impossibility of obtaining pertinent information "essential to the performance
of a wide variety of governmental functions" without some expectation of confidentiality, the Order
provides that, with some exceptions, no city officer or employee may disclose confidential
information).
66 Id.
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But the question remains: Could the federal government thwart New York
City yet again by enacting legislation requiringthe city (or any state or local jurisdiction) to collect information about the immigration status of all persons seeking
city services or encountered by police authorities and/or that it must disclose all
information of immigrant status which comes into its possession in an official
way?

V.

FORCED DISCLOSURE OF INFORMATION

As to forced disclosure, despite the Second Circuit's intimation that the city
could insulate revelation of immigration status if part of a general confidentiality
policy, Supreme Court case law actually points in the opposite direction. To see
why, we return to Garcia,67 Printz,6 8 and Reno.6 9
Garcia stands for the proposition that the federal government, acting within
the subject matter of its authority, can tell not only individuals but also state and
local governments what to do or what not to do. It can, as in Garcia,tell state and
local governments to pay their employees a minimum wage. And the federal government may do this without reference to the costs associated with the directive
or the displacement of state policy choices.7 0 Those considerations are for Congress to weigh, not for the Court to evaluate, and thus Garcia overruled Usery,
which held to the contrary.7 '
Printz did not undermine Garcia's basic principle but instead held that the
federal government may not conscript state and local governments to enforce federal programs against their own citizens. Indeed, the Printz majority distinguished situations where the federal government simply required state and local
governments to furnish information to the federal government: "[federal laws]
which require only the provision of information to the federal government, do
not involve the precise issue before us here, which is the forced participation of
the States' executive in the actual administration of a federal program." 72 Again,
the difference is directly related to the principle of political accountability. That
is, if the federal government forces a state or local government to administer a
federal program, the state is put in the position of "taking the blame" for the
burdens and defects of the federal program. It is the state official, not a federal
official, who, as in the Printz case, stands between a gun purchaser and his immediate possession of a gun. Justice O'Connor drew a similar distinction in her
Printz concurrence:
67
68
69
70
71
72

Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985).
Printz v. United States, 521 U.S. 898 (1997).
Reno v. Condon, 528 U.S. 141 (2000).
City of New York v. United States, 179 F.3d 29 (2d Cir. 1999).
Garcia,469 U.S. at 531.
Printz, 521 U.S. at 918.
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the Court appropriately refrains from deciding whether other purely ministerial reporting requirements imposed by Congress on state and local authorities . . . are similarly invalid. . . . The provisions invalidated here,

however, which directly compel state officials to administer a federal regulatory program, utterly fail to adhere to the design and structure of our
constitutional scheme. 3
A state's disclosure of information to the federal government does not require
that the state act upon or against its own citizens.
Reno is consistent. The Supreme Court upheld a federal law restricting a
state's release of personal driver's license information (and impliedly the disclosure of DMV information to the federal government) because the law regulated
state activities and did not aim "to control or influence the manner in which
States regulate private parties." 74
And indeed there are many federal statutes that require state and local governments to report information within their control. These "ministerial" reporting requirements, as Justice O'Connor referred to them,7 s range from
environmental reporting statutes to reports of missing children and emergency
evacuation plans.76 Many reporting requirements come as conditions attached to
federal funding, but some are straightforward regulatory obligations.
Despite these strong indications that the federal government would not violate
state sovereignty principles by requiring states simply to furnish information already within their possession, it remains true that the Supreme Court has not
squarely ruled on the question. The one argument that could invalidate forced
disclosure, at least under some circumstances, would require a substantial modification or even overruling of Garcia. That argument, seemingly embraced by the
Second Circuit, would be that forced disclosure in some cases could impose such
a heavy burden on state operations that the degree of burden itself would violate
principles of dual sovereignty. In the context of forced disclosure of immigration
status, opponents of such a policy argue that states would be excessively burdened because they could not assure effective law enforcement where a sizable
portion of their population would refuse to come forward to report crimes they
have suffered or witnessed. Similarly, states' health and safety operations and
policies would be burdened, particularly as to children, if persons in need were
too fearful to seek government assistance with food, housing, or shelter. And if
73 Id. at 936.
74 Reno, 528 U.S. at 150.
75 Thomas E. Castleton, A Matter of Expectations: Interpretingthe Statutory Preemption of Local Assistance to Federal Firearms Regulators, 15 ALASKA L. REV. 345, 350 (1998) ("Justice
O'Connor's invocation of the missing children statute fails to provide the exactness necessary to define a coherent approach to the application of dual sovereignty principles.").
76 See, e.g., 42 U.S.C. §§ 5779(a) (missing children), 6991(a) (environmental reporting), and
11001 (emergency evacuation plans).
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the protection of such information were nested in a general protection against the
disclosure of confidential information, as the Second Circuit suggested and as
New York City has put in place, then forced disclosure could be characterized as
even more burdensome on a state's ability to carry out its functions.
But reviving a federalism burden analysis would put the Court back into the
standardless evaluation of how much interference with a state's functions would
be too much, a role for the Court that Garcia found unworkable in practice and
unsound in principle. Just how burdensome to states is the disclosure of immigration status? How great is the federal need to have such information? How
equipped are the courts to assign weights to the respective interests and then
strike the "right" balance, whatever that may be?7 7
It is quite unclear if the Court has the appetite to revive a Usery-type analysis
and reenter this quagmire. It is especially unclear whether the court would be
willing to do so in the context of Congress exercising its plenary power over immigration and nationality, an area where the Court has shown unusual deference
even with respect to individual liberties. It is well accepted that the federal government has plenary authority over immigration and naturalization and that its
actions in this arena are judged under the most deferential rational basis standard.7 Of course, the broad scope of a federal power does not automatically
permit the use of all means to exercise it, but this is an area where courts have
trod extraordinarily lightly.7 9
77 One commentator recommends a balancing test as steering between the rational basis test
applied to spending power legislation and what the author terms (inaccurately) the strict scrutiny test
of Printz (Printz is a categorical rule, not a heightened balancing test). Huyen Pham, The Constitutional Right Not To Cooperate? Local Sovereignty and The FederalImmigration Power, 74 U. CIN. L.
Ri-v. 1373, 1378 (2006). The author states: "[t]his review would essentially be a balancing test: a court
would weigh the local sovereign interest in self-regulation against the federal interest in mandatory
cooperation. Because this intermediate review gives voice to both local and federal sovereign interests, it is more likely to reach the correct federalism result." Id. Other commentators have made
similar suggestions. See, e.g., Vicki C. Jackson, Federalismand the Uses and Limits of Law: Printz and
Principle?, 111 HARv. L. REv. 2180, 2257 (1998) (suggesting a deferential, flexible, multi-factor approach to evaluating congressional mandates to state and local governments). All that this does, however, is dress up political and policy judgments as logical calculus and transfer choices from the
political arena to judges. Indeed, even justices most eager to find federalism limits on congressional
power question the effectiveness of balancing tests over categorical rules. Printz, 521 U.S. at 928 ("an
imprecise barrier against federal intrusion upon state authority is not likely to be an effective one").
78 Matthews v. Diaz, 426 U.S. 67, 83 (1976) (upholding discrimination against aliens by denying
federal Medicaid benefits under extremely deferential rational basis test).
79 Under Article 1, Section 8 of the Constitution, Congress is empowered "to establish an uniform Rule of Naturalization," pursuant to which Congress has been granted broad power to regulate
immigration and citizenship. As the Supreme Court stated in Fiallo v. Bell, "over no conceivable
subject is the legislative power of Congress more complete than it is over the admission of aliens." 430
U.S. 787, 792 (1977). Congress's broad power over immigration and naturalization has led to especially vigorous preemption of state and local laws touching on this area. See ERWIN CIEMERINSKY,
CONS.rrUTIONAi LAW §5.2.3 (4th Ed. 2011). Even when Congress chooses to discriminate against
aliens, its actions are judged by whether they are "wholly irrational," and not whether, as with state
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VI.

FORCED COLLECTION OF INFORMATION AND DETAINERS

Even if state and local governments can be required to disclose information
already within their official possession, and even if they can be prohibited from
preventing their employees from disclosing such information, will sovereignty
principles protect the states from being forced to collect information? The answer
to that appears to be "yes." In other words, the states may have to tell, but they
don't have to ask.
In collecting immigration status information from residents, state and local
governments would be directly pressed into service to enforce federal immigration laws. They would essentially stand on the same footing as the sheriffs in
Printz who had to receive applications and search their files to see if grounds
existed to deny a gun permit. The local officials would be seen as responsible for
collecting this information and as being partners in pursuing the removal of undocumented immigrants. The principle of political accountability would be as at
risk as it was in Printz, and the state or local government would be directly acting
against its citizens, not simply conforming its own practices to a federal mandate.
So, although the federal government has not yet required states to collect immigration status information, local refusals to do so are a preemptive strike that
stands on sound constitutional footing.
The same analysis applies, with even greater force, to detainers or holds on
persons in custody to make them available to ICE either for questioning or transfer of custody. Here again the federal government has not (yet) mandated that
local governments honor a request for an immigration hold, but local governments have preemptively begun to refuse to honor detainer requests.8 0
An immigration detainer is an official request from immigration authorities
sent to a law enforcement agency asking that the agency notify federal authorities
prior to releasing an individual from custody. When an individual is arrested and
booked, a local jurisdiction may request FBI fingerprint checks, sending information that is then shared with the Department of Homeland Security. The Department of Homeland Security, through ICE, may then send a detainer request to
the local agency so that ICE can either interview an individual to determine
whether he or she is subject to deportation or take the person into custody. Some
local jurisdictions work directly with ICE as deputized enforcement agents8 ' and
may conduct interviews related to immigration on behalf of ICE. In any case, the
and local discrimination against aliens, the action meets the test of strict scrutiny. Matthews, 426 U.S.
at 83.
80 See, e.g., D.C. Mayor's Order No. 2011-174, 58 D.C. Reg. 009083 (Oct. 19, 2011). See also
RESTORING COMMUNITY, supra note 4 (noting that San Francisco, California, Taos, New Mexico, and
San Miguel, New Mexico have all adopted policies limiting their participation with immigration
detainers).
81 Illegal Immigration Reform and Immigrant Responsibility Act § 28 7(g), 8 U.S.C.
§ 13 5 7 (g)(1) (2006).
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detainer, if recognized by the local law enforcement agency, permits a person to
be held up to forty-eight hours beyond the time he or she would otherwise be
entitled to be released. Quite obviously, if local agencies were forced to honor
detainers-to work with immigration authorities to keep individuals in custody
and present them to ICE-the machinery of the local government would, quite
dramatically, be pressed into enforcement of a federal program. Police officials
would be more directly acting, and perceived as more directly acting, against their
own citizens than the sheriffs doing gun background checks in Printz. Such compelled participation would violate principles of state sovereignty and could constitutionally be resisted by local jurisdictions.
In sum, then, the D.C. Mayor's Order is a deft and likely-to-be-successful separation of local authority from federal immigration enforcement. The Order does
not mandate employee non-cooperation (as did New York City's Executive Order No. 124), but it does limit employee acquisition of immigration information,
adopts a policy of non-arrest solely for immigration violations, and refuses cooperation in presenting or holding persons pursuant to ICE detainers-all of which
are valid. The only flaw in the Order might arise if Congress decided to require
the disclosure of information, in which case the Order's direction that the Department of Corrections "not send lists of foreign-born inmates to the Department of
Homeland Security" 82 might be in jeopardy. As discussed, forced disclosure of
information already in state or local government files would be permissible. Yet
even if the federal government moved to such a position, the local authority
might still benefit from passive resistance. Inertia is a powerful force, and if federal government initiation of an action for compliance is required to reverse a
local policy of nondisclosure, the nondisclosure policy might be left undisturbed
for a long time.
VH.

A

DOSE OF REALITY AND THE Limrirs OF NON-COOPERATION: THE

SPENDING POWER, LOCAL GOVERNMENT'S RELIANCE ON FEDERAL
SERVICES, AND, AT LEAST AS TO THE DISTRICT OF
COLUMBIA, THE DISTRICT CLAUSE

Even though state and local governments may be forced to turn over immigration information within their control, they may refuse to assist the federal government in the enforcement of immigration laws by not collecting immigration
information or not using their law enforcement personnel to arrest or hold persons sought by immigration authorities. But even this level of non-cooperation
may be overcome if the federal government were to use all of its powers to "encourage" local governments to give assistance. Most prominently, the federal
government may induce cooperation through its spending power by conditioning
awards of money on such cooperation. Some bills have been introduced in Con82

D.C. Mayor's Order No. 2011-174, 58 D.C. Reg. 009083 (Oct. 19, 2011).
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gress to pursue this strategy8 3 and, were they to pass, the Court's highly deferential approach to Congress' spending power 84 would insure that they would be
upheld.
In addition, state and local law enforcement authorities are unlikely to forgo
the benefits of relying on the FBI to perform fingerprint checks of persons arrested for crimes. This might be an option with respect to those arrested for minor crimes; but, even in those cases, forgoing the FBI check is probably a poor
policy choice. Many a dangerous criminal have been caught after arrests for a
minor crime. Once the information is turned over to the FBI and local government avails itself of this federal service, the information is in the hands of the
federal government. It is a transfer of data to reap a federal service, and the
federal government, unless restrained by Congress, is then free to use it for other
purposes.
And finally, with respect to the District of Columbia, the Mayor's Order,
though nicely threading the needle of permissible non-cooperation, could readily
and specifically be overcome by congressional legislation. Under Article I, Congress is the legislative authority of the District and although the District has been
granted various powers of "home rule," the ultimate legislative authority for the
District is Congress.
CONCLUSION

Some local communities have struggled with the consequences of their forced
or willing participation in increasingly aggressive federal immigration policies.
Those that now wish to comply with the law, avoid compromising criminal law
enforcement, and yet separate themselves from federal roundups and removal
actions against their undocumented residents will find the Mayor's Order an example of how to proceed. Of course, it must be acknowledged that the Order's
approach is quite modest, as inevitably it must be. At the end of the day, the
federal government exerts broad authority over immigrants and has many tools
to enlist state and local governments in its efforts.

83 E.g., Clear Law Enforcement for Criminal Alien Removal Act, H.R. 2671, 108th Cong.
(2003).
84 See, e.g., South Dakota v. Dole, 483 U.S. 203 (1987) (finding limits on Congress's spending
power, but holding that conditioning of federal highway funds on a state having a particular minimum
drinking age did not violate those limits).
85 As a cautionary note, it must always be remembered that noncompliance with federal commands is a double-edged sword. Although we may cheer when local governments resist federal requirements in enforcing immigration policy, we would probably think differently about
noncompliance in other areas, such as the enforcement of civil rights statutes, environmental-protection laws, and health and safety requirements.

