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THE USE OF PRIOR CONVICTIONS TO
IMPEACH CRIMINAL DEFENDANTS-DO
THE RISKS OUTWEIGH THE BENEFITS?
JAMES W. BETRO*
I.

INTRODUCTION

The use of prior convictions to impeach the credibility of a criminal
defendant-witness is generally accepted in most American jurisdictions.'
Such evidence is allowed in order to present the jury with the general
character of a witness so that they may be better able to decide as to his
or her tendency to lie on the witness stand. 2 The rationale behind this
rule is based on the theory that a witness who has been previously convicted of a crime may be less likely to tell the truth than someone who
3
has never been convicted.
Unfortunately, when a criminal defendant takes the stand, a jury is
unable to confine the use of this evidence to its legitimate purpose-impeachment, and instead tends to use it as evidence of the defendant's
present guilt. 4 The fear of this impermissible use is so great that trial
judges immediately give "curative instructions" to the jury informing
them that they are not to use the prior convictions as evidence of the
defendant's guilt. As will be discussed, these curative instructions have
virtually no effect whatsoever, and the jury continues to use the prior
conviction evidence as a factor in finding present guilt.
The danger of this impermissible use is particularly great when the
prior convictions are for crimes similar to the one for which the defend* J.D. 1986, Antioch School of Law, B.A. 1983, Syracuse University. Special thanks to Clinical
Fellow Grace Lopes, Marvin Bartlett, Ann Arries and Sue Wagner.
I A partial list of state caselaw includes: Arizona: State v. McDonald, I I Ariz, 159, 526 P.2d
698 (1974); California: People v. Fries, 24 Cal. 3d 322, 155 Cal. Rptr. 194, 594 P.2d 19 (1979);
Louisiana: State v. Hatch, 305 So.2d 497 (1975); Michigan: People v. Fry, 55 Mich. App. 18, 222
N.W.2d 14 (1974); Missouri: Forbis v. Associated Wholesale Grocers, 513 S.W.2d 760 (1974); New
Jersey: State v. Lair, 62 N.J. 388, 301 A.2d 748 (1972); North Carolina: State v. Mendez, 42 N.C.
App. 141, 256 S.E.2d 405 (1979).
2 "The rationale for admitting prior conviction evidence for impeachment purposes is that the
jury should be informed about the character of a witness who asks the jury to believe his testimony."
United States v. Garber, 471 F.2d 212, 215 (5th Cir. 1972).
3 Note, Impeachment By PriorCriminal Conviction-FederalRules of Evidence 609, 27 DRAKE
L. REV. 326 (1977-78); See also United States v. Martinez, 555 F.2d 1273 (5th Cir. 1977) (Prior
convictions indicate that the accused has a criminal nature and thus has a propensity to falsify his
testimony.)
4 This is disturbing because it acts to "prejudice one [who has a] bad general record and den[ies]
him a fair opportunity to defend against a particular charge." Michaelson v. United States, 355 U.S.
469, 475-76 (1948).
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ant is now on trial.5 The fear is based on the danger that the jury may
find that the defendant should be convicted because he committed a previous crime and therefore probably committed the crime presently
charged; 6 or that he should be convicted because the prior convictions
show he is a "bad person" who ought to be incarcerated regardless of his
7
guilt of the crime presently charged.
Another concern is that the defendant may decide not to take the
stand in order to prevent the evidence of his prior convictions from ever
reaching the jury. The consequences of his decision to remain silent may
alone influence the jury to find him guilty. 8 Thus the defendant is placed
in the undesirable position of having to decide whether to expose himself
to the negative inference by staying off the witness stand, or to expose his
record to the jury by testifying.
States have adopted various approaches in their attempts to deal
with this problem. Most states provide trial judges with discretion to
exclude prior conviction evidence if the prejudice that results to the defendant outweighs the probative value to the jury.
In the District of Columbia, however, the trial judges do not have
this discretion and must allow the introduction of any prior criminal conviction, 9 regardless of whether its prejudicial impact greatly outweighs its
probative value.' 0 The result of this anachronistic statute is that a defendant with a criminal record in a District of Columbia court is placed
at a greater disadvantage than a defendant in almost any other state
court.
The District of Columbia courts do, however, attempt to minimize,
in two ways, the serious adverse impact of such evidence to the defendant-witness. As noted, the trial judge is required to give "curative instructions" to the jury that they are to use the prior conviction evidence
solely to assess credibility and are not to use it to determine guilt. UnforIn recent studies conducted by R. Wissler and M. Saks, it was found that "the highest conviction rate occurred when the prior conviction was the same as the present charge." R. Wissler and
M. Saks, On the Inefficacy of Limiting Instructions, 9 LAW AND HUMAN BEHAVIOR 37 at 43 (1985).
6 MCCORMICK, EVIDENCE § 43 at 99 (3rd ed. 1984).
7 1 J. WIGMORE, EVIDENCE § 57, § 194 (3rd ed. 1940).
8 "If he stays off the stand, his silence alone will prompt the jury to find him guility." MCCORMICK, EVIDENCE § 43 at 89 (Cleary ed. 1972). Statistics indicate that "defendants who fail to take
the stand substantially reduce their chances of acquittal." To Take the Stand or Not To Take the
Stand: The Dilemma of the Defendant with a Criminal Record, 4 COLUM. J.L. & Soc. PROBS. 215,
221 (1968).
9 14 D.C. Code § 305 (which governs the use of prior convictions to impeach witnesses) does,
however, limit the introduction of prior convictions to felonies that are less than ten years old, or
crimes involving dishonesty or false statement.
10 14 D.C. Code § 305 mandates that the court allow evidence of prior convictions, and the trial
court has no discretion in the matter where a conviction falls within the purview of this section.
United States v. Edmonds, 524 F.2d 62 (D.C. Cir. 1975).
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tunately, these instructions are rarely heeded." The courts have also
tried to protect the defendant-witness from unjust prejudice by establishing guidelines to regulate the manner in which a prosecutor may introduce a defendant-witness's prior convictions. The manner of
introduction alone can have a strong psychological impact on the juryso that the District of Columbia Court of Appeals has found itself devoting an inordinate amount of time attempting to resolve this issue.
The thesis of this Comment is that the virtually unlimited use of
prior convictions to impeach a criminal defendant witness in the District
of Columbia unfairly prejudices the defendant without advancing any
state interest. This Comment outlines in Part IIthe background history
of the Federal Rules of Evidence 609 and briefly surveys how different
states treat the introduction of prior conviction evidence; in Part III the
District of Columbia's statutory rule of prior conviction evidence is discussed; Part IV introduces empirical evidence to illustrate that the use of
prior convictions unduly prejudices the defendant; Part V describes how
limiting instructions to the jury are at best an ineffective means at controlling the introduction of prior convictions; Part VI analyzes a series of
District of Columbia cases leading up to the en banc decision of Dorman
v. U.S. ("Dorman IP),12 and argues that the current "jury impact" test
still fails to protect adequately the criminal defendant from prejudicial
inferences of guilt; Part VII concludes by offering alternatives to the rule
of Dorman II, which as the dissent incitefully suggested, "... . left the law

in worse shape than it found it"' 3 and "virtually guaranteed an appeal
' 4
presenting the issue in every conviction where impeachment occurs."'
II. BACKGROUND
At early common law, a person who had been convicted of a crime
was considered incompetent to testify.' 5 This doctrine was based on the
I "Criminal defense attorneys, legal scholars, many trial judges, and even some appellate courts
have indicated that, as a tool to eliminate prejudice, the limiting instruction is little more than a
judicial placebo." Beaver, Marques, A Proposalto Modify the Rule on Criminal Conviction Impeachment, 58 TEMP. L.Q. 585, 606 (1985). See also State v. Santiago, 53 Hawaii 254, 492 P.2d 657, 660
(1971).
The danger of prejudice is scarcely mitigated by an instruction to consider the
prior convictions only in determining whether or not the defendant's testimony is credible. To inform the jury in a rape case that the defendant has a prior rape conviction
and they instruct them to consider the conviction only in evaluating the defendant's
credibility is to recommend 'amental gymnastic which is beyond, not only their power
but anybody else'.
12491 A.2d 455 (App. D.C. 1984).
13Id., J. Gallagher concurring at 468.
14 Id.,
J. Nebeker concurring at 465.
i5J. WEINSTEIN AND M. GERGER, EVIDENCE 609[2] at 609-56 (1978).
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theory that one who had engaged in criminal activity was unworthy of
belief.' 6 This testimonial incapacity was statutorily removed in the early
1900s in most jurisdictions with the proviso that the prior convictions be
admissible to impeach credibility.17 Individual state statutes concerning
this issue vary as to whether a witness may impeached, and if so, to what
degree and in what manner. Most of the statutes, however, are patterned
after Federal Rule of Evidence 609.
Prior to the passage of the Federal Rules of Evidence, the practice of
using prior convictions to impeach defendants who testified on their own
behalf had been the subject of much debate and criticism.18 The fourteenth amendment due process challenge was rejected by the United
States Supreme Court in Spencer v. Texas. 19 In Spencer, the Court held
that the introduction of prior convictions to impeach a defendant-witness
did not violate the due process clause of the fourteenth amendment. The
Court found that the possibility of collateral prejudice to the accused did
not render the Texas procedure unconstitutional because of the trial
court's limiting instructions to the jury. This procedural safeguard, the
Court believed, was sufficient to neutralize any prejudice that would result from the introduction of prior convictions.
The drafting of Rule 609 of the Federal Rules of Evidence generated
enormous controversy. 20 Most of the controversy centered around
609(a), and in particular, the nature of the prior convictions that may be
introduced, and the extent of judicial discretion to exclude the convictions if the prejudicial effect outweighs the probative value. After extensive revisions and amendments, Rule 609(a) was finally passed allowing
impeachment by prior convictions, but including the important safeguard of judicial discretion to exclude evidence if the probative value is
16 Ladd, Credibility Tests-Current Trends, 89 U.PA. L. REV. 166, 174-76 (1940).
17 Williams v. United States, 3 F.2d 129, 130 (8th Cir. 1924). See also Rosen v. United States,
245 U.S. 467 (1918) (Supreme Court decided that the "dead hand of the common-law rule" disqualifying a witness who had been convicted of a crime should no longer be applied in criminal cases in
the federal courts.).
18 Major arguments included:
I. Defendants are deprived of their right to a fair trial (6th amendment providing in
part, that "in all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial by an impartial jury").
2. Defendants are deprived of their right to testify. (Harrisv. New York, 401 U.S. 222,
225 (1971) (Criminal defendant privileged to testify on his/her own behalf).
3. Defendants are deprived of their right to equal protection. (Griffen v. Illinois, 351
U.S. 12, 17 (1956) (Constitutional guarantees of due process and equal protection
require procedures in criminal trials that allow no invidious discrimination.)
19 385 U.S. 554 (1967).
20 One author states that "the treatment of prior convictions impeachment under the Federal
Rules of Evidence engendered more debate in Congress than any other single proposal, eventually
leading to a conference compromise setting differences between House and Senate versions." GRAHAM, EVIDENCE at 578 (1983).

1986]

USING PRIOR CONVICTIONS TO IMPEACH

215

21
outweighed by the prejudice to the defendant.
Rule 609 requires the trial court to balance the prejudicial effect to
the criminal defendant with its probative valve, to determine the admissibility of felony convictions 22 not involving dishonesty or false statement. 23 Those crimes involving dishonesty or false statement, because
they are recognized as particularly probative of a witness's credibility,
24
are automatically admissible regardless of their prejudicial effect.
Although most states permit the use of prior convictions to impeach
a defendant-witness, the statutes and caselaw vary considerably as to the
nature of the crimes that may be used to impeach, and the manner in
which they may be used. Alaska allows impeachment of a defendant by
prior convictions, but only of crimes involving dishonesty or false statement. 25 Delaware allows the prosecuting attorney to ask the defendantwitness only two questions: whether she has ever been convicted of a
felony, and if so, how many times. 26 New York trial court judges may
hold pre-trial hearings to determine whether or not prior convictions
may be used for impeachment of a defendant-witness, 27 and Rhode Island permits the use of any prior conviction to impeach without regard
to whether the probative value of the conviction outweighs the prejudice

to the accused.
21

28

Federal Rule of Evidence 609. Impeachment by Evidence of Conviction of Crime.

a) General Rule. For the purpose of attacking the credibility of a witness, evidence that he has been convicted of a crime shall be admitted if elicited from him or
established by public record during cross-examination but only if the crime (I) was
punishable by death or imprisonment in excess of one year under the law under which
he was convicted, and the court determines that the probative value of admitting the
evidence outweighs its prejudicialeffect to the defendant, or (2) involved dishonesty or
false statement, regardless of the punishment. (emphasis added).
22 The federal definition of felony is "any offense punishable by death or imprisonment for a
term exceeding one year." (18 U.S.C. § I).
23 The Conference Committee on the Federal Rules of Evidence defined dishonesty and false
statement as including such crimes as "perjury or subornation of perjury, false statement, criminal
fraud, embezzlement or false pretense, or any other offense in the nature of crimenfalsi the commission of which involves some element of deceit, untruthfulness, or falsification bearing on an accused's
propensity to testify truthfully. (H.R. REP. No. 93-1597, 93rd Cong. 2d Sess. 9, reprinted in 1974
U.S.C.C.A.N. 7089, 7103).
24 Convictions involving "dishonesty or false statement" within subdivision (a)(2) of this rule
pertaining to the admissibility of prior convictions for the purpose of attacking credibility, are automatically admissible; the court need not conduct a balancing test. United States v. Glenn, 667 F.2d
1269 (C.A. Cal. 1982).
25 Alaska Rules of Evidence 609 (Rules Pamph. 1979).
609(a)-For the purpose of attacking the credibility of a witness, evidence that he
has been convicted of a crime is only admissible if the crime involved dishonesty or
false statement.
26 Waller v. State, 395 A.2d 365 (Del. 1978).
27 People v. Sandoval, 34 N.Y.2d 371, 314 N.E.2d 413 (1974).
28 State v. O'Brien, 122 R.I. 749, 412 A.2d 231, 234 (R.I. 1980). The Rhode Island courts will
however consider whether the conviction is too remote in time to be of any present probative value
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Other state legislatures and courts, concerned with the unjust prejudice that may result to defendant-witnesses, have placed greater restrictions on the introduction of prior conviction evidence. In State v.
Santiago,2 9 the Supreme Court of Hawaii held that the prosecutor may
not introduce evidence of a criminal defendant-witness' prior convictions
to impeach his credibility unless the defendant first introduces testimony
enhancing his credibility. 30 The court found that to convict a defendant
where prior convictions have been introduced violates the accused's constitutional right to testify on his own behalf and his right to due process
31
of law.
In the same category as Hawaii, are the states of Montana 32 and
Kansas 33 which essentially provide that a defendant-witness may not be
impeached with evidence of his or her prior convictions unless the defendant-witness first introduces evidence supporting his or her
34
credibility.
These restrictive approaches of Hawaii, Montana and Kansas agree
with the proposition of the dissenters in Spencer that such use of prior
conviction evidence "needlessly prejudices the accused without advancing any legitimate interest of the state."' 35
The overwhelming majority of the rest of the states 36 have taken a
(see State v. Sands, 76 N.J. 127, 144, 386 A.2d 378, 387 (1978), and the trial judge must instruct the
jury to limit their use of the evidence for impeachment purposes only (State v. Lombardi, 113 R.I. at
209, 319 A.2d at 347).
29 53 Hawaii 254, 492 P.2d 657 (1971).
30 Id. at 661.
31 Id.
32 Mont. R. Evid. 609 (1977). "For the purpose of attacking the credibility of a witness, evidence that he has been convicted of a crime is not admissible."
33 Kan. Stat. Ann. 60-421 (1983).

Evidence of the conviction of a witness for a crime not involving dishonesty or
false statement shall be inadmissible for the purpose of impeaching his or her credibility. If the witness be the accused in a criminal proceeding, no evidence of his or her
conviction of a crime shall be admissible for the sole purpose of impairing his or her
credibility unless the witness has first introduced evidence admissible solely for the purpose of supporting his or her credibility.
34 Montana, State v. Austad, - Mont. -, 641 P.2d 1373 (1982) (Where defendant testified in
prosecution for burglary and other crimes that "I've never burglarized any place;" evidence of a
prior conviction for burglary was admissible against him; the circumstances here were obviously not
contemplated by the Montana legislature and defendant opened the door to rebuttal evidence by his
statement.)
35 Spencer v. Texas, C.J. Warren concurring, 385 U.S. 554, 570 (1967).
36 A partial list of the states whose statutes are similar to F.R.E. 609 includes:
Arizona: Ariz. R. Evid. 609
Arkansas: Uniform R. Evid. 609
Connecticut: Conn. R. Evid. 609
Florida: Florida Evid. Code § 90.610
Iowa: Iowa R. Evid. 609
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balancing approach towards this issue. Patterning their statutes after
Federal Rule of Evidence 609, they allow the use of prior convictions to
impeach a defendant-witness after the trial judge determines that the probative value of admitting the evidence outweighs the prejudicialeffect to
the defendant.
III.

THE RULE IN THE DISTRICT OF COLUMBIA-

SECTION 14-305(b)(1)

The issue of when prior convictions may be introduced at trial in
order to impeach a witness is addressed in 14 D.C. Code 305(b)(1),
which states that:
[e]xcept as provided in paragraph (2) for the purpose of attacking the credibility of a witness, evidence that a witness has
been convicted of a criminal offense shall be admitted if offered,
either upon the cross-examination of the witness or by evidence
aliunde, but only if the criminal offense (A) was punishable by
death or imprisonment in excess of one year under the law under
which he was convicted, or (B) involved dishonesty or false statement (regardless of punishment). A party establishing conviction
by means of cross-examination shall not be bound by the witness'
answers as to matters relating to the conviction.
The critical difference between the D.C. rule and Federal Rule 609
(and the rules of many state jurisdictions) is that the D.C. rule gives the
prosecutor a virtually unlimited right to impeach the defendant's character by introducing into evidence the accused's prior convictions, regardless of their relevancy to the offense with which the defendant is charged,
37
whenever he seeks to testify in his own defense.
Maine: Me. R. Evid. 609
Michigan: Mich. R. Evid. 609
Minnesota: Minn. R. Evid. 609
Nebraska: Neb. Rev. Stat. § 27-609
Nevada: Nev. Rev. Stat. 50.095
North Carolina: N.C.R. Evid. 609
North Dakota: N.D.R. Evid. 609
Ohio: Ohio R. Evid. 609
Oklahoma: Okla. Stat. Ann. tit. 12, § 2609
Oregon: Ore. R. Evid. 609
South Dakota: S.D. Codified Laws Ann. § 19-14-12
Utah: Utah R. Evid. 21
Vermont: Vt. R. Evid. 609
Washington: Wash. R. Evid. 609
Wisconsin: Wis. R. Evid. 906.09
Wyoming: Wyo. R. Evid. 609
37 Congress has left no doubt that when a defendant takes the stand in the District of Columbia,
the trial judge must permit the prosecution to attack his credibility by introducing prior convictions
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In Luck v. United States, 38 the United States Court of Appeals for
the District of Columbia Circuit held that according to the prior (i.e.,
pre-amendment) version of 14 D.C. Code 305 (1967 ed.), 39 a trial judge
had discretion to exclude prior convictions when offered to impeach the
accused in a criminal case. The "Luck Doctrine," as it came to be
known, was repudiated by Congress in 1969 when it amended the pertinent provision in the District of Columbia Code by deleting the word
"may" and substituting the word "shall," thereby effectively removing
the discretion of the trial court.
This crucial change has had a serious impact on the rights of the
defendant electing to take the stand, since-once a defendant has made
that choice-the prosecution may properly introduce into evidence any
prior convictions, regardless of whether or not they address the issue of
the accused's credibility. 40 In fact, the major limitation which has been
imposed upon prosecutors in the District of Columbia concerns only the
manner in which the introduction of a defendant's prior convictions is
made. Despite having been repeatedly challenged on constitutional
grounds, the statute has been consistently upheld by the D.C. appellate
courts.

41

IV.

UNFAIR PREJUDICE TO DEFENDANTSTHE EMPIRICAL EVIDENCE

Empirical data indicate that a jury is likely to be influenced by the
defendant's past criminal record. Studies conducted by Kalven and
Zeise142 show that when a defendant's criminal record is known and the
prosecutor's case has contradictions, the defendant's chances of acquittal
are 38%, compared to 65% otherwise.
Simulation experiments, conducted by Doob and Kirshenbaum 43
for felonies and other crimes involving dishonesty or false statement. Hill v. United States, 434 A.2d
422 (D.C. 1981); Sweet v. United States, 449 A.2d 315 (D.C. 1982).
38 121 U.S. App. D.C. 151, 348 F.2d 763 (D.C. Cir. 1965).
39 14 D.C. Code § 305 (1967 ed.) provided that:
A person is not incompetent to testify, in either civil or criminal proceedings by reasons
of his having been convicted of a crime. The fact of conviction may be given in evidence to affect his credibility as a witness, either upon the cross-examination of the
witness or by evidence aliunde. (emphasis added).
40 Some crimes, e.g. assault, are generally viewed to have no bearing on credibility. See Gordon
v. U.S., 383 F.2d 936, 940 (D.C. Cir. 1967). Acts of violence have no bearing on honesty.
41 See Davis v. United States, 313 A.2d 884 (D.C. 1974); United States v. Belt, 514 F.2d 537
(D.C. Cir. 1975); Dixon v. United States, 287 A.2d 89, cert. denied, 407 U.S. 926 (1972) (This
section has been held not to violate either the fifth amendment guarantee of due process or the sixth
amendment right to trial by an impartial jury.)
42 H. Kalven and H. Zeisel, The American Jury 160 (1966).
43 A. Doob and H. Kirshenbaum, Some EmpiricalEvidence on the Effect of S. 12 of the Canada
Evidence Act Upon an Accused, 15 CRIMINAL LAW QUARTERLY 88 (1972).
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and Hans and Doob, 44 which evaluated the impact of Canada's prior
conviction rule, 45 indicated respectively that individual jurors and fourperson juries who were told of a defendant's prior convictions were significantly more likely to find the defendant guilty than were jurors without such information.

46

In the Doob and Kirshenbaum studies, mock jurors were given the
fact of hypothetical cases which they believed to be genuine; some were
told that the accused had a record, and some were not. All subjects were
asked to decide the guilt of the accused. The cases were carefully constructed in such a way that the guilt of the accused was always unclear,
and the subjects would tend to be undecided as to whether or not the
defendant was guilty.
When jurors were not informed of the accused's prior criminal record, only one out of twenty-four subjects thought that the defendant was
either definitely guilty or nearly so, whereas eight out of twenty-four subjects who knew of the defendant's prior record returned a guilty
47

verdict.
Recent studies conducted by Wissler and Saks 48 sought to assess the

impact upon juries of the introduction into evidence of a defendant's
prior convictions. Their research indicated that, while a defendant's
credibility ratings did not vary as a result of prior convictions, conviction
rates did so vary as a direct function of a defendant's criminal record
being entered into evidence. The data "showed that defendants with no
prior record had a significantly lower conviction rate than defendants
with [certain] types of prior convictions."'4 9 Defendants previously convicted of the same crime were found to have a significantly higher conviction rate than defendants previously convicted of perjury or a dissimilar
crime. 50
44 V. Hans and A. Doob, Section 12 of the CanadaEvidence Act and the Deliberationsof Simulated Juries, 18 CRIMINAL LAW QUARTERLY 235 (1975).
45 According to S.12(1) of the Canada Evidence Act (at the time these studies were conducted),

the criminal record of an accused person who testifies on his own behalf can be entered as evidence.
46 Doob and Kirshenbaum, see note 44 supra at page 93. (It is clear that the presence of the
criminal record had a dramatic effect... [on the jury's findings of guilt].) See also Wissler and Saks,
note 49 infra at page 44. (The subjects were willing to state that the prior convictions evidence
increased the likelihood of the defendant's guilt and was the reason they found him guilty).
47 Doob and Kirshenbaum at 94.
48 R. Wissler and M. Saks, On the Inefficacy of Limiting Instructions, 9 LAW AND HUMAN
BEHAVIOR 37 (1985).

In the Wissler and Saks studies, subjects were assigned to one of eight treatment conditions.
The first group of subjects was told that the accused had prior convictions for the same crimes; the
second group was told that the accused had prior convictions for a different crime; the third groupperjury, and the fourth group was given no information about prior convictions.
49 Id. at 41.
50 Id.
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56% of Wissler and Saks' research subjects indicated they felt that
the evidence of an accused's prior convictions increased the likelihood of
present guilt, whereas 38% reported that it did not influence the likelihood of guilt; of the subjects who found the accused guilty, 13% stated
that the prior conviction was the critical factor in reaching their
verdict.5
These findings strongly support the contention that the rationale for
allowing impeachment through prior convictions is unfounded 5 2 and
that the danger of undue prejudice to the defendant is great. Juries typically do not evaluate prior conviction evidence in the manner which the
law prescribes, 53 nor do they heed "judges' instructions," as will be discussed. The risk of prejudice to the defendant, therefore, is much greater
than the generally unrealized benefit to the jury, and a "change of the
rules to exclude evidence of prior convictions for defendants would pro54
tect defendants while not disabling the prosecutor.
V.

THE INEFFECTIVENESS OF LIMITING INSTRUCTIONS

In an attempt to minimize the risk of prejudice to the defendant, it is
not uncommon for the courts of the District of Columbia to issue "limiting instructions" to the jury. "Limiting instructions," or "curative instructions," are given by the trial judge immediately after the defendant
has been impeached. The jury is told to use prior convictions only to
assess credibility, rather than to determine present guilt. Limiting instructions, however, do not work. They have been overwhelmingly criticized, both because they are ineffective, and because they tend to further
underscore the fact that a defendant has prior convictions; data continue
to support the skeptic's position.
The "limiting instruction" has been called "one of [the law's] most
heroic instructions," 55 and Justice Jackson once remarked that "the naive assumption that prejudicial effects can be overcome by instructions to
56
the jury .. all practicing lawyers know to be unmitigated fiction."
51 Id.
52 As indicated by Wissler and Saks findings that evidence of prior convictions did not affect
ratings of defendant's credibility. Id. at 41.
53 M. SAKS, R. HASTIE, SOCIAL PSYCHOLOGY IN COURT (1978) ("To those of us socialized in
American and European cultures, the tendency to 'pigeonhole' other people into relatively simple
personality-trait categories is almost automatic.") (quoting A. HASTORF, D. SCHNEIDER AND J.
POLEFKA, PERSON PERCEPTION (1970)) ("For the most part it seems that the simplification is a
benign habit because it enables us to impose some order on an extremely complex and potentially
confusing social world.") (quoting K. SHAVER, AN INTRODUCTION TO ATTRIBUTION PROCESSES
(1975)).
54 Wissler and Saks. See n. 49 supra at page 47.
5 Klaven and Zeisel at 128.
56 Kruelwitch v. United States, 336 U.S. 440, 453 (1949).
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Two surveys conducted in 1967 found that 98% of the criminal defense attorneys and 43% of the judges responding did not believe that
juries were able to follow an instruction to consider prior conviction evidence only for the purpose of evaluating the defendant's credibility,
57
rather than as evidence of guilt.

Empirical studies by Doob and Kirschenbaum 58 have found that
limiting instructions have no effect whatsoever on a subject's verdict. Instructions to disregard inadmissible evidence will not counteract the
damaging "halo effect" 59 of the previous conviction. 60 A more recent
study by Wissler and Saks 61 indicates that the presentation of a defendant's prior convictions "does not effect [sic] the defendant's credibility,
but does increase the likelihood of conviction[;] .

.

.the judge's limiting

instructions do not appear to correct that error." '62 These findings are
consistent with other studies which indicate that subjects are typically
either incapable of disregarding inadmissible evidence, or unwilling to do
63

SO.

Thus, an accused with a record walks into a District of Columbia
court faced with equally unpleasant alternatives. If a defendant wishes to
testify, the jury will learn of her felony convictions, 64 even if the crimes of
which she was convicted are generally regarded by legal scholars as irrelevant to the issue of credibility. 65 If the prosecution's case has contradictions, chances of acquittal for the defendant whose prior convictions
have been made known to the jury drop 27%,66 and the judge's curative
instructions to the jury will have no effect. 67 On the other hand, the odds
57 Comment, To Take The Stand Or Not to Take The Stand: The Dilemma of The Defendant
with a Criminal Record, 4 COLUM. J.L. & Soc. PROBS. 215 at 218 (1968).
58 A. Doob and H. Kirshenbaum, Some EmpiricalEvidence on The Effect of S. 12 of The Canada
Evidence Act Upon The Accused, 15 CRIM. L. Q. 88, 95 (1972).
59 "Halo effect" is a psychological concept where people generalize certain positive (or negative-"reverse halo effect") attributes from other characteristics. S. Rosenberg and K. Olsham,
Evaluative and descriptive aspects in personalityperception, 16 JOURNAL OF PERSONALITY AND SOCIAL PSYCHOLOGY 619 (1970). This article cites several studies of evaluative or affective consistency
in person perception which show that people tend to infer other traits that are in the same direction
(i.e. "good" versus "bad") as known traits.
60 Doob and Kirshenbaum at 95.
61 R. Wissler and M. Saks, On the Inefficacy of Limiting Instructions, 9 LAW AND HUMAN
BEHAVIOR 37 (1985).
62 Id. at 47.
63 Sue, Smith and Caldwell, Effects of inadmissible evidence on the decisions of simultatedjurors:
A moral dilemma, 3 JOURNAL OF APPLIED SOCIAL PSYCHOLOGY 344 (1973). See also Wolf and
Montgomery, Effects of inadmissible evidence, and level ofjudicial admonishment to disregardon the
judgments of mock jurors, 7 JOURNAL OF APPLIED SOCIAL PSYCHOLOGY 205 (1977).
64 Limited by the ten year rule, annulment and pardon rules of 14 D.C. Code § 305(b)(2).
65 Carrying a pistol without a license is an example of a crime irrelevant to the issue of credibility.
Williams v. United States, 337 A.2d 772 (D.C. 1975).
66 H. KLAVEN AND H. ZEISEL, THE AMERICAN JURY 160 (1966).
67 Doob and Kirshenbaum at 95; Wissler and Saks at 47. See also Bruton v. United States, 391
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of acquittal also drop, 68 should the accused decide to remain silent. 69
There is a common sense inference of guilt since "the trier of fact cannot
avoid drawing a negative inference when the defendant refuses to testify."' 70 A survey reports that 88% of the attorneys and 89% of the
judges responding believe there is a greater likelihood of acquittal if the
defendant testifies. 71 14 D.C. Code 305 therefore puts defendants with
criminal records in a very difficult position, in which they must ask the
question, "To take the stand or not to take the stand?,"' 72 as aptly put by
one commentator.
The District of Columbia courts, although lacking discretion to exclude such highly prejudicial evidence, have attempted to minimize the
attendant risk of prejudice by establishing guidelines regulating the manner in which prior convictions may be introduced. The contention that
prosecutors, by impeaching defendants in a strategic manner, can greatly
influence the degree to which jurors may impermissibly draw inferences
of guilt, is supported by the great deal of litigation on this narrow issue.
The D.C. Court of Appeals has addressed this issue in a number of
cases, particularly where the convictions are for crimes similar to that for
which the defendant is on trial. Because the risk of jury misuse of prior
conviction evidence is at its greatest in just such a situation, the D.C.
Court of Appeals has tried to formulate tests to let prosecutors know
exactly what methods of introduction are impermissible. Unfortunately,
the tests-culminating in the standard set out on appeal in Dorman
1173-have been subjective and difficult to apply, resulting in little guidance to either trial judges or attorneys. Despite its efforts to settle this
troublesome issue once and for all, the D.C. Court of Appeals, in failing
to promuglate a less subjective standard, has "virtually guarantee[d] an
appeal presenting this issue in every conviction where such impeachment
occurs."' 74 In view of the Dorman test's acknowledged shortcomings, the
court should now consider alternatives that will enable all participants in
U.S. 123, 135, 88 S. Ct. 1620, 1627, 20 L.Ed.2d 426 (1968) "[T]here are some contexts in which the
risk that the jury will not, or cannot follow instructions is so great, and the consequences of failure so
vital to the defendant, that the practical and human limitations of the jury system cannot be
ignored."
68 Comment, To Take The Stand or Not To Take the Stand. The Dilemma of the Defendant
With a Criminal Record, 4 COLUM. J.L. & SOc. PROBS. 215 at 221 (1968).
69 If a defendant has no record, he will elect not to testify in only 9% of the cases; if he has a
record, this percentage rises to 26%. H. KALVEN AND H. ZEISEL, THE AMERICAN JURY at 146
(1966).
70 Id. at 144.
71 4 COL. J. LAW AND SOC. PROBs. at 221.
72 See n. 68 supra.

73 491 A.2d 455 (D.C. 1984).
74 Id. J. Nebeker concurring at 465.
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a criminal trial to know when and how a prosecutor may impeach a defendant with a prior conviction.
VI. PRIOR CASE LAW LEADING UP TO DORMAN II

A. In the United States Court of Appeals for the District of Columbia
Circuit--Carterand Henry
The line of cases construing 14 D.C. Code 305 began in the United
States Court of Appeals for the D.C. Circuit with United States v.
Carter.75 The appellant in Carter, convicted of robbery, appealed on the
grounds that improper impeachment by prior convictions had resulted
from the following sequence of questioning:
Q.: [The Assistant U.S. Attorney]: And you wouldn't rob that
man, right?
A.: I had no reason to rob when I am working.
Q.: You wouldn't do something like that?
A.: No, I wouldn't.

Q.: But in 1968, you were convicted of six counts of robbery and
assault with a dangerous weapon, weren't you, on three different people?
A.: Yes, I was, and I have learned my lesson from that.76
The court found this line of questioning impermissible: "[N]ot only
was the requisite care [to confine the use of prior conviction evidence to
impeachment of the defendant's credibility] not exercised . . . but the

manner in which [the prosecutor] elicited the evidence was calculated to
defeat the purpose of the rule [regarding introduction of prior convictions]." ' 77 The court held that the sequence of questioning was "designed
effectively to persuade the jury that appellant would rob a man, and in
fact committed the robbery for which he is now charged. ' 78 The court
found that prosecutorial abuse had occurred in the introduction of the
defendant's prior convictions when the prosecutor implied that the defendant, having committed a crime in the past, was therefore likely to be
guilty of the crime sub judice. This test became the standard by which
the D.C. courts determined the proper manner of prior conviction introduction. The Cartercourt also held that the defendant was so great that
the trial court's limiting instructions could not have cured the defect, 79
and ordered a new trial.
75

482 F.2d 738 (D.C. Cir. 1973).

76

Id. at 740.

7 Id.
78 Id.
7 The judge twice instructed the jury not to consider the prior conviction evidence for any other
reason than to assess the witness' credibility.
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Three years later in United States v. Henry,80 the U.S. Court of Appeals for the D.C. Circuit again addressed the problem of impermissible
impeachment through the introduction of prior convictions. In Henry,
the defendant was charged with various narcotics offenses, and the prosecutor introduced Henry's prior convictions in a manner similar to that
used in U.S. v. Carter.8 1 Immediately after Henry denied supplying cocaine to a purchaser, the prosecutor introduced the defendant's prior
convictions for possession of cocaine and heroin with the intent to
distribute.
The Henry court relied on the standard set out in Carter, i.e.,
"[w]hether the manner in which the prosecutor asked his questions was
improperly designed to suggest to the jury that prior guilt was a basis for
inferring guilt of the crimes for which the defendant was then on trial
(emphasis added)." '82 The court's finding was that "[tihe sequence of the
questions invited the jury to consider the prior convictions as more than
evidence relating to the defendant's credibility." 83 As the court had done
in Henry, the Cartercourt held that the bench's limiting instructions had
proven insufficient to eliminate prejudice to the defendant which had re84
sulted from the introduction into evidence of his prior convictions.
Since, in both Carterand Henry, the crimes which led to the defendant's prior convictions and the crimes with which he was subsequently
charged were similar, jurors were somewhat understandably inclined to
believe that "if he did it before, he probably did so this time." 85 It is in
these types of cases that the potential for prosecutorial abuse is greatest;
the need for introduction of prior convictions in a manner calculated to
minimize prejudice to the defendant is, accordingly, essential.
B. In the District of Columbia Court of Appeals: Fields and Bailey
In the wake of Carterand Henry, the District of Columbia Court of
80 528 F.2d 661 (D.C. Cir. 1976).
81 The relevant questioning in Henry was as follows:

Q:

And who supplied the narcotics to her?
A: Now that I don't know.
Q: Did you?
A: Me? No. No, I didn't supply it to her.
Q: You never supplied to to her?
A: No.
Q: Is it not true that Roland R. Henry was convicted on February 1, 1972 in the
Federal District Court at Albuquerque, New Mexico, for possession of cocaine with
intent to distribute cocaine?
Henry at 664.
82 Id. at 667.
83 Id.
84 Id. at 668.
83 Id. at 667 n.20.

1986]

USING PRIOR CONVICTIONS TO IMPEACH

225

Appeals several times addressed the issue of prejudice to the defendant
through the introduction of prior convictions; one such occasion was
Fields v. United States.8 6 The Fields court held that questions which concerned the appellant's prior convictions for unregistered firearm possession, asked by the prosecutor immediately after Fields and denied
carrying a gun on the occasion of the offense, were impermissible. The
relevant cross-examination was as follows:
Q.: Now, Mr. Fields, you had a gun with you that night; didn't
you?
A.: No, sir.
Q.: Are you the same Jesse Fields that was convicted in 1969 of
carrying a pistol without a license?
A.: I'm the same Jesse Fields that pleaded guilty to the charge.
Q.: Well, did you plead guilty because you were guilty?
A.: Yes, sir.
Short thereafter, the following exchange occurred:
Q.: Did you have a gun with you that night?
A.: No.
Q.: Are you the same Jesse Fields that was convicted of unregis87
tered possession of a firearm?
The court held this manner of impeachment to be improper because
it "likely gave the jury the impression that evidence of appellant's prior
conviction was being offered to rebut appellant's denial that he possessed
'88
a gun at the time in question."
The Fields court, relying on Carter and Henry, adopted the Carter
test and stated that it would not allow such a "highly suggestive sequence
of questions which appeared designed to suggest to the jury that because
appellant carried a gun before, he was probably guilty of the crime
charged [emphasis added]." ' 89 The court, following Carter and Henry,
further held that the plain error standard applied because impermissible
impeachment of a defendant by prior convictions was of such magnitude
that it could not be cured by cautionary instructions. 90
The D.C. Court of Appeals addressed this issue again in Bailey v.
United States.9 1 Appellant Bailey was convicted of assault with intent to
rape. Following appellant's denial of the attempted rape, the prosecutor
paused briefly, changed his tone of voice, and introduced Bailey's prior
396 A.2d 522 (D.C. 1978).
Id. at 526.
88 Id. at 527, 528.
89 Id. at 528.
86
87

90 Id.
91 447 A.2d 779 (D.C. 1982).
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conviction for armed rape. The Bailey court, citing Carter,Henry, and
Fields, noted that this manner of questioning had been explicitly disallowed in Fields; it then held that such questioning ought not to be allowed simply because the prosecutor had paused before introducing the
convictions.
Further analogizing to Fields, the court held that the impermissible
questioning was "error of such magnitude that it could not be cured by
an instruction from the court, i.e., [it was] plain error."'92 Thus the court
deemed the prejudice to defendant to have been so great that limiting
instructions would have been irrelevant, inasmuch as it would have been
asking too much of the jury to confine its consideration of prior convictions to the issue of the defendant's credibility.
The preceding line of cases suggest that clear guidelines had been
established for prosecutors to follow in determining when and how a defendant may be impeached with a prior conviction: such impeachment
was permissible as long as a prosecutor did not "design the questions to
persuade the jury" that, because of past convictions, the accused must,
by implication, be guilty of the offense sub judice. Although a rather
subjective rule to apply, it was fairly simple for a judge to find that it had
been violated when a prosecutor's mention of a defendant's prior convictions immediately followed a question eliciting a general denial of guilt.
The courts, both in Carter and the cases that followed, held that the
prejudicial effect on the defendant's case was so great that it could not be
cured by cautionary instructions, and was, therefore, plain error.
C. Dorman I
One year after the Bailey decision, however, the standard applied in
93
that case was modified, if not abandoned, in Dorman v. United States
("Dorman "). Although impeachment of the defendant in Dormanthrough introduction of evidence of his prior convictions-occurred in a
manner almost identical to that seen in Carter,Henry, Fields, and Bailey,
the court held that the way in which the prosecutor questioned the defendant was permissible. The actual exchange between prosecutor and
defendant is of particular importance in understanding the court's
reasoning:
Q.: Mr. Dorman, you are saying when Officer Green said he saw
you go up to Sergeant Hickey on the steps, he is not telling the
truth, is that right?
A.: Yes, sir.
Defense Counsel: Objection.
92

Id. at 783.

93 460 A.2d 986 (D.C. 1983).
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The Court: No, I'll permit that question.
Prosecutor: Is that correct?
A.: Yes, sir.
Q.: And when Officer Green said that he saw you take that radio
from Sergeant Hickey, he was again not telling you the truth,
is that correct?
A.: Yes, sir.
Q.: And that when he said that you got 50 feet from Sergeant
Hickey he was again not telling the truth?
A.: Yes, sir.
Q.: So essentially his entire testimony was just not true, is that
right?
A.: Yes, sir.
Q.: And when Sergeant Hickey said that he saw you ten feet from
him holding the radio, again, he was not telling the truth
either, was he?
A.: Yes, sir.
Q.: He wasn't?
A.: Right.
Q.: So you never touched the radio, is that right?
A.: Yes, sir.
Q.: You just walked up to it, looked at it, walked down two steps
and you weren't even touching it and all of these policemen arrested you for no reason at all, is that correct?
A.: Yes, sir.
Q.: Now Mr. Dorman, are you the same Lawrence Dorman that
on December 21, 1973 was convicted of first degree burglary?
A.: Yes, sir.
Q.: And are you the same Lawrence Dorman that on the same
date was convicted of attempted larceny?
A.: Yes, sir.
Q.: And are you the same Lawrence Dorman that on March 22,
1974, was convicted of assault with a deadly weapon, a gun?
A.: Yes, sir.
Q.: And are you the same Lawrence Dorman that on November
9th, 1971, was convicted of carrying a dangerous weapon, a
gun?
94
A.: Yes, sir.
The Dorman I court distinguished Dorman from Carter, Bailey,
Fields, and Henry on the grounds that the prosecutor in the former had
"briefly cross-examined appellant in purely a credibility context and at
the conclusion of this brought out on the record his prior convictions to
end his credibility attack on appellant and complete his cross-examina94

Id. at 991 (emphasis added).
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tion as permitted by statute in this jurisdiction. ' 95 The Dorman court
found that there had not been an attempt by the prosecutor, as there had
been in Fields,Henry, and Carter, to use the prior convictions to suggest
to the jury that Mr. Dorman was guilty of the case at bar.
The distinction between the questioning in Dorman I and the earlier
cases discussed is clearly de minimis, and it is difficult to imagine how
affirmance of a criminal conviction on the basis of the Dorman precedent
could occur in good conscience. Carter and its progeny made it clear
that a prosecutor may not ask a defendant whether he or she denies committing the offense charged and then, after eliciting a denial, immediately
introduce prior convictions. Surprisingly, this is precisely what the prosecution did in Dorman.
Associate Judge Ferren, in his dissent, found no distinction between
Dorman I and Carter,Henry, Fields, and Bailey. He disagreed with the
majority's attempted distinction, and stated that "[such a] prosecutorial
approach cannot be justified by constructing a rule whereby an otherwise
improper sequence is cleansed if preceded by one or two or ten questions
about credibility."' 96 Although Judge Ferren found that the two questions 97 preceding introduction of evidence regarding prior convictions
had elicited defendant's denial of guilt, and, as such, should not have
been followed by mention of those prior convictions, he nevertheless believed that the impeachment would have been proper if the two offending
questions had been left out.98 His opinion concluded by stating that curative instructions would have been ineffective to cure the error:
It is asking too much of a jury to permit the government to juxtapose the defendant's denial of present criminal involvement with
questions and proof concerning prior criminal involvement, and
then to attempt to prevent, through a cautionary instruction, the
very inference that the mixture of evidence suggests should be
drawn. 99

D. The Baptist Rule
While the Dorman petition for rehearing en banc was pending, the
court was again asked to decide in Baptist v. United States 'oo whether a
95 Id. at 990.

96 Id. Judge Ferren dissenting at 992.
97 The two questions referred to are:
1. So you never touched the radio?
2. You just walked up to it ...and all of these policemen arrested you for no reason at
all?
98 Id.

99 Id. at 992-3.
1- 466 A.2d 452 (D.C. 1983).
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prosecutor's use of prior convictions to impeach a defendant was improper. The court noted that given the holdings in Fields, Bailey, and
Dorman, it had become difficult for the participants in a criminal trial to
know just when a prosecutor may properly impeach a defendant with his
prior convictions.
Rather than introducing defendant's prior convictions immediatley
after his denial that he was trying to steal the items in question, the prosecutor in Baptist withheld impeachment until after he had questioned the
defendant about his handling of the times. The relevant cross-examination contained the following series of questions:
[Prosecutor]: Mr. Baptist, when you found the fourth box car,
you opened it up and you found those small boxes of canned food,
you felt pretty lucky; didn't you?
[Appellant]: If you mean the fourth box car in question, which
was the first box I got to, then my contention is that I wasn't trying to steal anything.
[Prosecutor]: That is the best you can answer the question?
[Appellant]: That is the best I can answer the question.
[Prosecutor]: How do you explain the fact that you took down
four of the boxes and stacked them up by the door of the box car?
[Appellant]: Pardon?
[Prosecutor]: How is it that you explain-can you explain to this
jury why you stacked up four of the boxes next to the door of the
box car?
[Appellant]: I didn't stack up four boxes near the door of the box
car. I only picked up one box and turned it around to see what it
was.
[Prosecutor]: Mr. Baptist, are you the same Alvin Baptist who, on
May fifth, 1980, before the Superior Court of the District of Columbia, was convicted of attempted petit larceny? 0 1
The Baptist court distinguished the above sequence of questioning
from Fields and Bailey by finding that the introduction of the prior conviction did not immediately follow a general denial of the crime, nor did
it follow a sequence of questioning that elicited a denial of a key element
of the crime charged (as had occurred in Fields). The fact that questions
preceding the impeachment had dealt with circumstances surrounding
the commission of the crime charged, the court found, had rendered the
impeachment proper.
After conceding that potential variations of fact patterns and examination techniques are limitless, the Baptist court announced an unambiguous test--one which sought to distill the general rules of Carterand the
101Id. at 458.
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cases which followed it and which could be applied in a broad range of
situations-for determining when clear abuse of the process of impeachment through introduction of a defendant's prior convictions had occurred. That test was "[w]hether the prosecutor's reference to the
defendant's prior convictions during his cross-examination can be intended only to suggest to the jury that defendant is guilty of the crime
10 2
charged because of his previous conviction or convictions."
E. Dorman II
The D.C. Court of Appeals, still disquieted by this troublesome issue, reheard Dorman en banc, 0 3 with the intent of establishing clear
guidelines for the courts to follow concerning the introduction of prior
convictions.' 04
The court considered and asked the parties to address the question
of whether prior convictions should be placed before the jury by stipulation, together with appropriate limiting instructions.° 5 The state argued
that impeachment by cross-examination is necessary for the jury to assess
the witness' demeanor as he admits, denies, or explains the facts offered
06
to impeach. t
Granted, there may be some merit in allowing a jury to so
assess the demeanor of a defendant attempting to deny or explain such
facts; but what is the purpose of assessing his demanor as he admits that
he was previously convicted? The appellee's argument is weak: the purpose behind impeachment through the introduction of prior convictions
is not to allow the prosecutor the chance to parry with a witness before
the jury, but simply to bring the convictions to the jury's attention. The
legitimate value of impeachment lies not in the manner in which it occurs, but rather in the very fact that it does occur. Its permissible impact
is unaltered, whether brought to the jury's attention via stipulation or
cross-examination.
After considering arguments for and against the proposition that
prior convictions be presented to the jury via stipulation, the court decided, unfortunately, not to adopt such a practice. Instead, the en banc
court approved most of the Baptist test, but restructured it in order that
it might be applied more objectively.
The Dorman court noted and accepted the general proscriptions of
Baptist:
102

Id.

491 A.2d 455 (D.C. 1984).
"When the court went en banc in this case it assumedly was for the purpose of clarifying the
law in this jurisdiction in the manner of the use of prior convictions to attack the credibility of a
witness." J. Gallagher concurring. Id. at 468.
105 Id. at 458, n.L
106Appellee's brief for rehearing en banc, Dorman Y. U.S. No. 81-1302 at AIO-Al l.
103
104
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First, the government may not pair questions about a defendant's
previous convictions for offenses similar to those charged with
questions that elicit his general denial of the charged crime. Bailey
exemplifies this prohibition .... Second, the government may not

pair questions about similar previous convictions with questions
that elicit defendant's denial of a key element of the charged offense. Fields exemplifies this rule. 10 7
The Dorman II court, acknowledging the virtual impossibility of
setting out in advance specific rules to govern every conceivable method
of introduction, refined the Baptist rule and established a new test by
which particular instances of impeachment may be properly judged:
The test is whether a prosecutor's reference to a defendant's prior
conviction is such that, under the circumstances, reasonable jurors
would naturally and necessarily regard the manner in which the
impeachment is accomplished as implying that the defendant is
guilty of the crime charged because he was guilty of past
08
crimes. 1
By focusing on the court's evaluation of a jury's reasonable perception, the test announced in Dorman II facilitates the court's monitoring
of impeachment by prior conviction. This latest test employs an objective, not a subjective, standard and represents a break with D.C. Circuit
precedent. The adoption of an objective test (the "jury impact" test) 10 9
was correct, because such a tests assesses the impact on the jury of the
prosecutor's manner of impeachment, rather than with his motive or
intent.
Re-evaluating the facts of Dorman in light of this new, objective
standard, the court found that the manner of impeachment had been impermissible; the jury "would naturally and necessarily have taken this
particular sequence of questions and answers as implying that appellant,
convicted in the past of burglary and attempted larceny, had stolen the
radio. Thus the questioning constituted error." ' 10 However, the court
went on to hold that the error, to which the defense had made no objection during trial, was not plain error. The court disagreed with the Fields
and Bailey decisions, which had held that improper introduction of a
defendant's prior convictions cannot be remedied by instructions. The
Dorman court employed a plain error standard,I11 looking at the evidence as a whole to determine whether the error was so clearly prejudiDorman v. U.S., 491 A.2d 455, 459 (D.C. 1984).
1o8Id. at 460.
109Id. at 475 (J. Gallagher refers to this test as an "implication of guilt" rule.)
I10 Id. at 464.
111(Where a defendant has failed to preserve the point (as in the present case) by not objecting at
the trial court level, the court will use the plain error test of Watts v. U.S., 362 A.2d 706, 709 (D.C.
107
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cial to substantial rights as to jeopardize the very fairness and integrity of
the trial. Citing the totality of the evidence, the court answered in the
negative, and affirmed the conviction.
The court noted that, alternatively, it would have affirmed the holding below had it chosen harmless error, instead, as the proper standard of
review, in light of the overwhelming weight of the evidence, coupled with
the three curative instructions given by the judge.
Although the Dorman II court commendably sought to establish a
more objective test which could be more easily applied, it did not accomplish what it set out to do. It did not settle the issue of what indicia
should guide a court in determining when impeachment of a defendant
through admission of prior convictions has occurred improperly. The
need for review on a case-by-case basis continues.
The standard of Dorman II, or the "jury impact" test, is still measured by the court's evaluation of whether or not a prosecutor's sequence
of questions "naturally and necessarily" created an implication of guilt in
the collective mind of the jury. Because the standards employed in making such evaluations may be expected to vary from judge to judge (or,
from one defendant to the next), it is difficult to see how appellate review
on anything but a case-by-case basis can be avoided. This unnecessary
chore could be avoided at the trial level with a "bright line" rule addressing the issues of when and how prosecutors may impeach with prior
convictions.
Judges Nebeker, Gallagher, and Kern also appear to have serious
reservations about the test adopted in Dorman II. As Judge Nebeker
remarked:
When we undertook to consider this troublesome issue en
banc, it was to be expected that a rule could be announced which
would end the need for case-by-case review. I submit that despite
earnest and well-intentioned effort, we have failed completely in
this endeavor.
We have virtually guaranteed an appeal presenting this issue
12
in every conviction where such impeachment occurs."
Judge Gallagher, too, stated that the issue of impeachment by prior conviction would continue to haunt the appellate court, and expressed fears
that it would be flooded with variations on that theme for some time to
come. 113
176) (en banc) ("The error complained of must be so clearly prejudicial to substantial rights as to
jeopardize the very fairness and integrity of the trial."))
112 Dorman II, J. Nebeker concurring at 465.
113 Id., J. Gallagher concurring at 476.
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VII. CONCLUSOIN
The time has come for the court to exercise its rule-making authority and implement one of the following alternatives in place of the controversial tests which have proven uneven of application.
The simplest, least controversial, and most logical alternative is that
which the court considered: stipulation. Requiring a trial judge to tell
the jury of the accused's prior convictions would finally eliminate the
uncertainty of when and how to introduce prior convictions for the purpose of impeaching those defendants who testify. As a result, the need
for case-by-case appellate review would be severely curtailed if, indeed, it
did not disappear altogether. There would be no need to guess at
"prosecutorial design" or "implication of guilt." The facts could be simply put to the jury, unaccompanied by the prosecutorial drama inherent
in cross-examination now permitted under the "jury impact" standard.
Although the defendant would be protected from any prosecutorial inferences of guilt, the jury would nevertheless be permitted to learn of his
prior convictions.
Alternatively, 14 D.C. Code § 305 should be amended to give trial
judges discretion to exclude certain prior convictions if their prejudicial
value would outweigh their probative value. This "modem" approach
would better serve the ends of justice by protecting the defendant's right
to a fair trial without impairing the jury's right to learn of all "relevant"
evidence necessary in determining guilt.
A closely related third alternative would be to exclude prior convictions, unless the defendant were to first introduce evidence of his good
character. Although a minority view, the procedures of Hawaii, Montana and Kansas have merit and deserve equal consideration. Unfortunately, until Congress amends 14 D.C. Code § 305, the courts must opt
for the first alternative, stipulation.
Because prior conviction evidence is automatically admitted if the
defendant should testify, the need for adequate safegurds addressing introduction into evidence of such convictions should be obvious. The
D.C. Court of Appeals-as a rule, the last forum to which a defendant
with prior convictions may turn for relief-must not retreat from its responsibility; it must instead formulate a new rule and resolve this controversy once and for all.

