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Vicarious Trauma and Ethical
Obligations for Attorneys
Representing Immigrant Clients

A Call to Build Resilience Among the

Immigration Bar

Hannah C. Cartwright, Lindsay M. Harris, Liana M. Montecinos,
and Anam Rahman*

Abstract: This article analyzes the ethical obligations for attorneys represent-
ing immigrant clients and the consequences of vicarious trauma, compassion
fatigue, and burnout for the immigration bar and immigrant clients. The
authors identify barriers for immigration attorneys in preventing, recognizing,
and responding to vicarious trauma in themselves and colleagues and suggest
practical ways that the immigration bar can and should seek to build resilience.

Trauma is embedded in the practice of immigration law, especially for
attorneys who represent clients seeking humanitarian and discretionary immi-
gration relief. This article analyzes trauma within the practice of immigra-
tion law, the ethical obligations for attorneys representing immigrant clients
under the ABA Model Rules of Professional Conduct, and the consequences
of vicarious trauma among the immigration bar. The authors then identify
barriers for immigration attorneys in preventing, recognizing, and respond-
ing to vicarious trauma and suggest practical ways that the immigration bar
can build resilience.

Trauma and Immigration Law

Scholars from the fields of psychology and social work describe three poten-
tial periods of trauma for migrants: trauma suffered in the country of origin,
trauma suffered during the migration journey, and trauma of relocating." This
“triple trauma paradigm,” however, does not necessarily acknowledge that being
undocumented in the United States often also traumatizes clients, because this
concept was originally theorized in the context of refugees who already possess
status upon arrival. The theory also does not encompass the reality that many
immigrants are vulnerable to additional traumas once in the United States,
including criminal victimization. Nor does this theory acknowledge that the
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process of applying for relief before an immigration court or U.S. Citizen-
ship and Immigration Services (USCIS) may in itself be an additional source
of trauma once an individual has arrived in the United States or is forced to
start the process through the Migrant Protection Protocols (MPP) in Mexico.

Given the layers of trauma that immigrant clients may be exposed to
before even entering law offices, it is no surprise that many immigration
attorneys—Ilike others who find themselves in helping professions, such as
public defenders, civil legal aid attorneys, and family law attorneys—find
themselves regularly exposed to trauma as a part of their legal practices. This
article places special emphasis on the experience of immigration attorneys
engaged in removal defense and affirmative practices that involve applying
for humanitarian relief such as asylum, withholding of removal, protection
under the Convention against Torture (CAT), discretionary waivers, and relief
under the Violence Against Women’s Act (VAWA), including self-petitions
and U-visas. All of these forms of relief require “the lawyer to prepare the
client to tell the story of their pain, to tell the story of the torture they have
experienced. ... Thus, the trauma becomes the centerpiece of the representa-
tion and [requires attorneys to] engage it as a critical mass of legal data and
evidence.” In other words, the trauma that the client has experienced becomes
integral to the attorney-client representation itself, as does the evidence of
the trauma that immigration attorneys must review and present to sustain a
client’s burden of proof. This wide range of evidence may include gruesome
photos, death certificates, police reports, and newspaper articles documenting
harm; forensic psychological and medical reports; and international reports
on human rights abuses.

Attorneys and legal staff describe the “impact” of confronting these client
narratives and documentary evidence in a variety of terms, in part because the
legal profession has not adequately trained attorneys to recognize the spectrum
of negative impact that working with traumatized populations may bring to
the surface. Given this professional limitation, this article relies on the defini-
tions delineated in the social work profession in order to better address the
consequences and professional responsibility that attorneys have in addressing
the impact of this work.

Colloquially, the term “burnout” is often used. However, “professional
burnout” describes a specific phenomenon in which a professional’s personal
experiences, combined with the negative cumulative effects of providing
services to clients over a particular time and organizational dynamics of the
advocate’s employment environment, result in “emotional exhaustion, deper-
sonalization, and reduced sense of personal accomplishment.” In contrast,
“secondary trauma” or “secondary traumatic stress” results from engaging in an
empathetic relationship with an individual suffering from a traumatic experi-
ence and bearing witness to the intense or horrific experiences of that particular
person’s trauma.* “Compassion fatigue” is best described as a state in which
an advocate—most often a professional engaged in a helping profession such
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as psychology, social work, or legal aid lawyering—is experiencing symptoms
of both burnout and secondary trauma.’

While all three—professional burnout, secondary trauma, and compassion
fatigue—are consequences that attorneys may attempt to avoid in order to
find sustainability in their professional lives, it is vicarious trauma that is most
concerning and risky from a professional and ethical perspective. Vicarious
trauma describes “the resulting cognitive shifts in beliefs and thinking that
occur ... in direct practice with victims of trauma.”® These changes in beliefs
and thinking include alterations in “one’s sense of self” as well as changes
around fundamental issues such as “safety, trust, and control; and changes in
spiritual beliefs.”” This shift may manifest itself in a variety of negative trauma
exposure responses, such as the minimization of others’ experiences, inability
to embrace complexity, diminished creativity, avoidance and inability to listen,
inability to empathize, and an inflated sense of importance related to one’s work
as well as corresponding feelings of helplessness—any one of which may cripple
an attorney’s ability to establish trusting relationships with clients and advocate
zealously on their behalf.® Additionally, other trauma exposure responses such
as cynicism, anger, fear, guilt, hypervigilance, intrusive images, physical ail-
ments and somatic symptoms ranging from headaches and stomachaches to
more severe ailments, substance abuse, and chronic exhaustion may not only
affect an attorney’s representation but also their health and wellness.” These
negative trauma exposure responses may affect how attorneys think, react,
and practice, thereby putting at risk the fundamental ethical obligations that
attorneys have to immigrant clients.

Ethical Obligations of Immigration Attorneys

Many of the symptoms of vicarious trauma described above affect the
most fundamental aspects of the attorney-client relationship. Thus, unabated
negative trauma exposure responses may lead to serious ethical issues. This
section will cover the ethical obligations of immigration attorneys and ethical
issues that arise with attorneys experiencing vicarious trauma.

For immigration attorneys, there is no single comprehensive authority
for guidance on ethics. Although USCIS and Executive Office for Immi-
gration Review (EOIR) regulations address the discipline of attorneys and
non-attorney representatives, they do not provide detailed guidance on actual
ethical issues faced by immigration lawyers. Instead, the ethics rules applicable
to immigration lawyers are the rules of ethics for the state in which the lawyer
is licensed to practice. For purposes of this article, however, references will be
made to the Model Rules of Professional Conduct (Model Rules) drafted by
the American Bar Association (ABA). The majority of states, including the
District of Columbia, have adopted the Model Rules either completely or
with relatively minor changes.
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Competent Representation (Model Rule 1.1)

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and prepara-
tion reasonably necessary for the representation.

Although Model Rule 1.1 may seem elementary and simply worded
in its requirement of competence, maintaining the level of knowledge and
thoroughness necessary to represent immigration clients is an ever-increasing
challenge. Especially now, with immigration law and policy changing almost
daily, it is critical that attorneys research and study the law to keep abreast
of changes that may affect a client’s case. The ethical duty of competence
requires thoroughness and adequate preparation in handling a client matter,
particularly considering the drastic consequences that removal or visa refusal
have on our clients and families. Because the stakes are so high in immigration
cases, immigration attorneys are under more pressure than ever to competently
represent their clients.

For an attorney suffering from vicarious trauma, she must be especially
mindful about whether she is able to provide competent representation as
required under Model Rule 1.1. Indeed, even a knowledgeable, experienced,
and dedicated immigration lawyer may be unable to provide competent rep-
resentation if she is suffering from symptoms of vicarious trauma or burnout.
For example, an attorney feeling overwhelmed, disoriented, and hopeless may
be inclined to procrastinate until the last moment and then rush through
the work or put off the required preparation altogether. Whether the lapse
of competent representation is checking off the wrong box on an employ-
ment authorization renewal or failing to include crucially obvious supporting
documentation, the prejudice to the client may be dire. Thus, prior to accept-
ing representation, an attorney must consider whether she is are capable of
providing competent representation and also must self-monitor themselves
throughout representation to ensure that they are maintaining the required
level of competence.

Moreover, as others have recognized, the duty to provide competent rep-
resentation to clients who have experienced trauma includes an obligation to
understand trauma and its impact.”® Knowledge and skills in working with
clients who have survived trauma as well as in managing one’s own trauma
exposure responses are necessary to avoid retraumatizing clients. Without such
knowledge and skills, attorneys are impeded from undertaking basic critical
tasks such as interviewing a trauma survivor, counseling a victim on available
options, gathering facts and evidence in support of a claim, and presenting a
victim'’s testimony.'" As such, reasonably necessary thoroughness and prepara-
tion may very well include consulting with a mental health professional to
improve upon the attorney’s knowledge and skills working with survivors of
torture and also to aid with any specific trauma-based symptoms the attorney
may be experiencing. In addition, competent representation requires that
immigration attorneys and staff be attentive and culturally competent in their
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work in order to build trust with clients from diverse backgrounds, many of
whom may have differing cultural experiences, religious beliefs, race, class,
and gender from the attorneys representing them.'?

Diligent Representation (Model Rule 1.3)
A lawyer shall act with reasonable diligence and promptness in repre-
senting a client.

Communication (Model Rule 1.4)
(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance
with respect to which the client’s informed consent, as defined in Rule
1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which
the client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the
matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the
lawyer’s conduct when the lawyer knows that the client expects assistance
not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

Often associated with the concept of “zealous representation,” reasonable
diligence and promptness require that an attorney do whatever must be done
to provide the agreed upon legal services without any unjustified delay. And,
just as with a lack of competence, an attorney’s failure to handle a matter
with reasonable diligence and promptness may result in dire consequences for
an immigrant client. For example, an attorney’s failure to file an adjustment
of status application prior to expiration of the client’s status could result in
denial of the application and placement in removal proceedings. Similarly, an
attorney’s failure to file an application for asylum within one year of a client’s
arrival may bar the client from obtaining asylum relief altogether. Beyond
potentially irreparable injury to the client, an attorney’s lack of diligence and
promptness could also cause the client to lose confidence in the attorney and
erode the attorney-client relationship.

An attorney suffering from vicarious trauma may manifest symptoms
that impair her ability to exercise reasonable diligence and promptness in a
client’s case. Comment 3 for Model Rule 1.3 notes how “[p]erhaps no pro-
fessional shortcoming is more widely resented than procrastination.” Avoid-
ance, a symptom of vicarious trauma, can certainly lead to procrastination.
For instance, an attorney who is triggered by a client’s past sexual abuse due
to the attorney’s own past sexual abuse may procrastinate working on the
client’s case or not sufficiently delve into the facts of the prior abuse for the
client’s affidavit and testimony. Or an attorney who has been practicing for
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many years representing clients with similar claims might subconsciously or
consciously minimize the harm a client suffered and fail to elicit all of the
facts from the client. Not only could such avoidance result in the attorney’s
failure to uncover harm or experiences that could make a client eligible for a
particular form of immigration relief, but also if a client testifies or offers evi-
dence about previously undisclosed harm in immigration court, the omission
could result in credibility challenges by the Department of Homeland Security.
Additionally, an attorney’s avoidance, inability to embrace complexity, and
diminished creativity may also affect the ability of the attorney to conduct legal
research, zealously advance articulate and creative legal arguments, and write
complex legal briefs. In short, failure to combat or mitigate trauma exposure
responses can result in weaker immigration cases, which may rise to the level
of ineffective assistance of counsel.

Going hand-in-hand with Model Rule 1.3’ ethical requirement for rea-
sonable diligence and confidence, Model Rule 1.4 requires that an attorney
keep her clients reasonably and promptly informed. This obligation includes
the attorney’s duty to inform a current or former client of the lawyer’s material
error. An attorney suffering from vicarious trauma might avoid the client’s
phone calls and not keep the client apprised about the status of the case, espe-
cially when the news involves denial of the benefit or relief sought. Additionally,
in a practice area where communicating with clients often requires the use of
interpreters or translators, working with family or community members as
intermediaries, or even working with clients who are legally incompetent,'?
an attorney’s avoidance of client communication can seriously undermine the
attorney-client relationship.

Responsibilities of a Partner or Supervisor Lawyer

(a) A partner in a law firm, and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in a law firm,
shall make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in the firm conform to the Rules
of Professional Conduct.

Finally, the Model Rules address the responsibilities of attorneys serving
in a supervisory capacity over other lawyers as well as legal staff who carry out
legal work on behalf of an attorney, law firm, or organization. This rule lays
out another guideline implicating the work of attorneys in group settings and
suggests that attorneys serving as leaders and supervisors must ensure that firm
culture and policies allow for proper training, recognition, and mitigation of
negative trauma exposure responses in order to both prevent and respond to
vicarious trauma among reporting staff.

This ethical responsibility is particularly challenging during a time when
the entire immigration bar is negotiating negative trauma responses as well
as constantly changing policies from the Trump administration that directly
affect the practice. It is easy for vicarious traumatization to lead to a negative
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organizational culture and toxic workplaces. For example, practitioners often
engage in the coping mechanism of minimizing the experiences of others
around them because “we feel saturated to the point that we can’t possibly
let any more information in .... [W]e are literally at capacity.”"* However,
as author Laura van Dernoot Lipsky explains, when professionals engage in
minimization in a workplace, there are consequences; if a colleague expresses
irritation and anger, that colleague may be less approachable to others in a
time of conflict and may make it difficult for the conflict to be resolved in a
healthy manner.” Minimization can also lead to competition for resources and
an attitude of scarcity, particularly in a field where there is no right to counsel
and a seemingly never-ending stream of clients in need of representation.'®

The risk of vicarious trauma as a supervisory concern for firms and orga-
nizations can have very real practical consequences, including high employee
turnover and consequently increased hours devoted to hiring, lower produc-
tivity, and lower morale.'” Unfortunately, in addition to loss of income for
firms and financial resources for legal aid organizations, the result also directly
impacts the quality of representation provided to clients due to the inexperi-
ence of new attorneys and support staff. Additionally, client representation is
often inconsistent and interrupted due to attorney or staff departures, espe-
cially over the long course of non-detained immigration cases in jurisdictions
where clients wait many months or years for immigration court hearings or
USCIS office interviews. While some departures are unavoidable and even
reflect natural attrition, the scale of attorney burnout in the immigration bar
may lead to the opposite of trauma-informed care where firms and organiza-
tions are crippled by attorney departures and as such are not able to provide
trauma-informed services in ways that create reasonable client expectations
and build trust between staff and clients.

The Barriers to Recognizing, Preventing, and Responding
to Vicarious Trauma for Immigration Lawyers

Barriers to recognizing, preventing, and responding to vicarious trauma
emerge in law school and solidify in both private and nonprofit practice
settings. Some of these barriers are the realities of immigration lawyering:
high caseloads due to community needs and the need for firm revenue; tight
deadlines before certain courts and asylum offices juxtaposed with incredibly
lengthy deadlines with more backlogged courts and asylum offices, which make
continuing long-term client relationships and managing case preparation a
challenge; and a constantly changing legal landscape that generates feelings of
constant crisis. Additionally, the heavy politicization of immigration makes
it difficult for attorneys to “leave work at home” when immigration policies
are constantly discussed on television, radio, and social media and among
friends and family.
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However, beyond these practical and contextual barriers, a substantial
barrier to recognizing, preventing, and responding to vicarious trauma stems
from the foundations of the legal profession and corresponding legal culture.
From the moment law students step inside the door of the law school, they are
taught to “think like a lawyer.” However, this mode of thinking has, at least
historically, not been associated with being compassionate, being in touch with
one’s emotions, or acknowledging vulnerability to colleagues, supervisors, or
clients.'® Instead, generations of attorneys have been applauded for their skills
at compartmentalizing, pushing down emotions, and demonstrating their abil-
ity to persevere “in the trenches.” Lawyers then reinforce these expectations
with younger attorneys whom they mentor and train, perpetuating patterns of
lawyer conduct and generational patterns of vicarious trauma in workplaces.
Yet within this “stiff upper lip” culture, stories, like these below provided by
the authors, are shared from attorney to attorney:

“I gasped for air until I woke up at approximately 3:00 a.m. I was in
shock and terror, even minutes after I realized it was just a nightmare. I had
seen the gang muffle a man’s mouth and strap his feet and hands to a chair,
rendering him immobile. I recognized the man as my brother. I could see
what they were doing to him, but I was too far away to intervene. When I
woke from the dream, my eyes were widened as I lunged, my body howling,
but no sound came out of my mouth. This nightmare was an incident one
of my asylum-seeking clients shared with me, but in my nightmare, it was
happening to my brother. It was in this moment I realized that I needed to
be more cognizant of signs of vicarious trauma in my practice of immigra-
tion law.”

“I had a client erroneously put in expedited removal. We badgered ICE
with release requests until my colleagues filed a successful habeas petition.
That all felt like the normal fight. But a month later, I spent two days of
advocating with multiple CBP and ICE offices to help him comply with a
“check-in” with CBP only to have to tell the client that he was likely going
to be re-detained. He broke down in tears on the phone. Even though we
averted re-detention, the sound of helplessness in my client’s voice stuck
with me. The rest of the week, I found myself lacking motivation and feel-
ing physically exhausted. I could not understand why, especially because we
were successful! But I've come to realize that when individual clients confront
unilateral, oppressive systemic policies that have little or no opportunity for
redress that triggers me. I guess I feel like what good am I as an attorney if
I am helpless against ICE, too?”

“I once represented a detained client diagnosed with paranoid schizo-
phrenia in seeking asylum. The Immigration Judge first denied the case, and
then I obtained a supplemental psychological evaluation, which resulted in
the judge reopening the case and eventually granting asylum. The case was
very emotionally taxing on me due to the individualized needs of the client
and high demands of the complex legal case. I was thrilled to win the case
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and kept in touch with the client after his release from ICE detention, even
going so far as giving him my cell phone number in case of emergency. A
few months after his release, I learned that my client had passed away in a
tragic car accident. I was shaken to my core. I tried to compartmentalize my
emotions and didn’t discuss it with my colleagues, staff, family, or friends. I
buried my feelings and let the plight, struggles, and needs of my other clients
fill in the void I was feeling, without truly addressing the grief head on.”

These stories are consistent with documented negative trauma exposure
responses including intrusive thoughts, hypervigilance, psychosomatic symp-
toms ranging from chronic exhaustion, headaches, and stomach aches to more
severe ailments."” Yet, while these negative trauma exposure responses are
normalized in the literature, such responses are not uniformly normalized or
accepted as natural responses among the immigration bar.

Building Resilience Among the Immigration Bar

Rather than deny or debate the existence of vicarious trauma symptoms,
the immigration bar should instead focus on helping member attorneys
engage in a practice of “trauma stewardship” and cultivating resilience. Author
Laura van Dernoot Lipsky describes trauma stewardship as “a daily practice
through which individuals, organizations, and societies tend to the hardship,
pain, or trauma experienced by humans ... even the most urgent human
and environmental conditions in a sustainable and intentional way.”* For
immigration attorneys, this means cultivating a legal practice that allows us
to engage diligently with our clients, while not “internalizing [client] struggles
or assum[ing] them as our own” nor allowing our negative trauma exposure
responses to affect our ability to competently provide representation, make
our work unsustainable, or contribute to toxic or dysfunctional work culture.?!
This section explores ways in which law schools, individual practitioners, and
supervisors can build such resilience.

Law School Education and Continuing Legal Education
Seminars

Law schools have started to recognize the need for students to reflect on
and be in touch with their whole being as they transition to becoming lawyers.
Mindfulness has made inroads into law school curriculums, with some schools
offering meditation or mindfulness for lawyers courses for credit, or, in some
instances, even making a mindfulness course a mandatory part of the first
year curriculum.”” Mindfulness and meditation can be just one of many tools
in preventing and addressing symptoms of secondary trauma, but an explicit
focus on the subject is lacking within most law schools. Clinical courses in
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which students provide representation to traumatized individuals do usually
engage this topic,” but insufficient attention and energy is typically devoted
to a discussion of vicarious trauma.

Therefore, much can be done within law schools to increase trauma literacy
and train trauma-informed, self-aware lawyers. The most logical place to start
with reform is within experiential education; if a student finds her way into
an immigration clinic, it is somewhat likely that the clinical instructors will
include at least one class session on working with survivors of torture and
trauma, which may include a component on vicarious trauma or self-care. In
addition to this session, professors should weave discussions of trauma and
vicarious trauma into the clinic curriculum. Additional steps may include:

* Discussing trauma and vicarious trauma in official clinic docu-
ments, including the syllabus and any articulation of learning
objectives or goals;*

* Teaching specific classes focused not only on trauma-informed
client representation but also addressing vicarious trauma and
providing students with tools to self-assess within those classes;*

= Revisiting the topic during weekly supervision meetings or through
reflection memos;*

* Administering various self-tests or quizzes to measure vicarious
trauma and burnout;”’

* Explicitly discussing trauma and vicarious trauma at the mid-
semester and final evaluation;?®

= Periodically opening the clinic seminar class with a brief pulse
check around the room—asking students to share one word about
how they are feeling about their case work, about how they would
describe their work-life balance or self-care, or other reflective
prompts;* and

* Incorporating a social worker or therapist into the clinic®® or
for specific clinic projects,” or even creating a dual-disciplinary
clinic incorporating social work students fully into the clinic.’?
Cross-disciplinary and community partnerships are key.*

Immigration professors and supervisors within internships, externships,
and job placement should also consider honestly and openly sharing their own
trauma journey. Modeling how to address vicarious trauma and an admission
that you as the “professor” or as the “lawyer” (or both) can be a powerful way
to normalize discussions of trauma. One method of coping with vicarious
trauma is to ensure adequate debriefing with colleagues and those within the
zone of confidentiality associated with the particular client work at hand. If
the supervising professor is able to share her own experiences, this can help
open up discussions in groups or one-on-one with students who may also be
experiencing symptoms of vicarious trauma.*
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It is important to note that not all law schools have immigration clinics,
and not all immigration lawyers will take a clinic, let alone an immigration
clinic, before graduating law school. We must, therefore, look beyond the
walls of the law school for more comprehensive solutions to address the gap
in knowledge, awareness, and discussion of vicarious trauma. For example, in
the context of continuing legal education (CLE) courses, bar associations and
organizations conducting CLEs need to move beyond providing “self-care and
trauma 101” trainings for attorneys attending such courses and seek to engage
trauma stewardship as an ethical issue throughout legal education curricula.

Additionally, for legal aid organizations that regularly partner with pro
bono attorneys, especially attorneys who conduct pro bono work from outside
the immigration profession, there is a need for these attorneys to develop
trauma stewardship skills as well. Training pro bono attorneys to engage in
trauma stewardship not only will prevent negative trauma exposure responses
from prejudicing clients during the course of the pro bono representation but
may increase the likelihood that pro bono attorneys will continue to provide
pro bono representation to immigrant clients.

Trauma Stewardship by Individual Attorneys/Advocates

For individual practitioners, developing a trauma stewardship practice
involves both taking steps for vicarious trauma prevention and addressing
symptoms when symptoms of vicarious trauma arise. The reality is that
attorneys and legal staff engaged in direct representation of clients will suffer
negative trauma exposure responses that may lead to instances, episodes, or
seasons of vicarious trauma. This is not to say that practicing immigration law
is a hopeless endeavor, but merely acknowledges that experiencing vicarious
trauma over the course of one’s career is normal. The goal of trauma steward-
ship is to develop awareness to mitigate these symptoms and prevent episodes
of vicarious trauma that result in ethical violations, harm to clients, or transi-
tions out of removal defense representation.

Discussing vicarious trauma prevention can devolve into a laundry list
of “self-care” tips and techniques or “pop culture” notions of commoditized
self-care. It is true that for all professionals, developing self-care practices
around health and wellness (such as getting suflicient sleep, regular exercise,
healthy eating habits, and having good practices regarding amount of screen
time) is important. Certainly, prioritizing client work over engaging in these
healthy behaviors can in and of itself be a symptom of vicarious trauma, such
as when traumatized attorneys feel that they can never do enough or have
an overinflated sense of the importance of legal representation to the point
of developing a savior complex. However, wellness behaviors alone will not
mitigate the long-term effects of vicarious trauma. Nor will “pop culture”
notions of self-care, more appropriately characterized as self-soothing, which
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can range from getting manicures to spending time with therapy dogs. As
attorney Bea Bischoff puts it, “all the self-care in the world won’t change the
fact that I work in a place and within a system in which asylum cases are
granted only around 3 percent of the time.... It is hard to experience the
relaxation promised by a lavender pillow mist when your clients are trapped in
detention centers without access to proper hygiene or food.”®* Rather, trauma
stewardship is a set of client practice skills described below that all attorneys
can cultivate and deepen over time.

Trauma Time Management

Attorneys engaged in trauma stewardship engage in time management in
ways that acknowledge the risk of vicarious trauma. They may limit how many
client meetings they conduct per day or how many fact-intensive affidavits
they or their staff write with clients in a particular time frame. Attorneys
should be mindful of how they respond when finishing filings, writing briefs,
or doing trial preparation, and should take steps to de-escalate after long
periods of writing or testimony preparation. This can take careful planning
and awareness of work patterns to allow for sufficient time to monitor and
feel emotions instead of pushing on to the next case or just burying emotions
that may bubble to the surface at another (more inconvenient) time—or
worse, that manifest while interacting with another client. Attorneys should
also intentionally use their time off in ways that increase the sustainability
of their advocacy. For some, that may mean taking one long vacation each
year and completely going “off the grid,” while for others it may be shorter
vacation periods after large trials or intense cases. Beyond vacation, attorneys
should also take sick days and mental health days and encourage colleagues
and support staff to do the same.

Set and Keep Client Boundaries

While boundary setting is important for all attorneys to enable sustain-
able ethical practices, it may take different forms. Boundary setting ranges
from deciding if and when you give out your cell phone number to clients
to making exceptions for irregular meeting times to accommodate client
schedules or needs outside business hours. However, working with clients
who have experienced trauma or who may still be experiencing trauma may
feel different from working with clients who have not. Monitoring responses
and finding boundaries enable healthy relationships for both attorney and
client. For example, if a client is experiencing a crisis or high level of distress,
or is subject to constant levels of crisis by virtue of immigration detention or
risks because of immigration status, finding ways to demonstrate empathy and
being of assistance while still demarcating clear expectations is consistent with
a trauma-informed, relationship-centered approach to legal representation.
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Self-Monitor and Create a Personal Safety Plan

Attorneys should develop habits of self-monitoring responses and behavior
patterns based on their reactions to different client experiences. For instance,
some attorneys may find themselves particularly triggered by testimony about
domestic violence or targeting by law enforcement. Other advocates may find
it is a client’s current behavior or an emotional or indifferent response to the
trauma that she suffered that activates their experience of secondary trauma.
It is common for responses to ebb and flow over time, which may mean
scheduling time annually or biannually to take a day or afternoon to attend
to mental and emotional health, rather than addressing these issues only in
crisis moments. Some individuals may even want to regularly complete the
free professional quality of life scale compiled by the Center for Victims of
Torture.”’

Every attorney should have a safety plan or vicarious stewardship toolbox
of behaviors and activities they can access after moments of crisis or when
feeling particularly triggered. These practices could include engaging in mind-
fulness techniques or breathing exercises, going to a place that feels calming
or safe, engaging in physical activities specifically aimed at releasing any ten-
sion triggered by secondary trauma, or reaching out to a trusted colleague or
attorney who may be able to cover a hearing or assist in a task without a long
explanation or self-disclosure that may result in backlash.

Part of self-monitoring for attorneys is being aware of one’s own back-
ground. Attorneys and advocates who themselves have suffered migration-
related o7 other trauma in the past may also be triggered by certain client
narratives, which in turn requires specific attention and management. This
by no means suggests that immigrants are not outstanding, zealous advocates.
Each individual attorney brings their own mix of experiences, privileges,
strengths, and vulnerabilities to his or her work and may over time develop
coping mechanisms that either mitigate or exacerbate vicarious trauma.
However, self-awareness is key. Beyond self-monitoring, the immigration bar
should also encourage attorneys to seek assistance from mental health profes-
sionals to assist in developing healthy coping mechanisms. Attorneys should
also be mindful of the proclivity within the broader legal profession toward
alcoholism and substance abuse and seek help from lawyer assistance programs
offered by local bar associations.

Cultivate a Support Team

Practitioners should cultivate their own support team, from whom
they may not only seek support but who they know will speak honestly and
openly with them if their behavior changes. The most precarious situation
is an attorney who has started to show symptoms of vicarious trauma that
endangers ethical responsibilities but has not yet behaved in a way that has
come to the attention of a disciplinary bar.?® In this situation, if an attorney
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does cross a line and violate ethical boundaries, other attorneys or community
members may hesitate to speak up or confront the attorney, when in reality,
such behavior if goes unchecked may escalate or create significant problems
for the colleague and his or her clients. If an attorney becomes aware of her
own symptoms of burnout, secondary trauma, compassion fatigue, or vicarious
trauma that impede her ability to represent clients with reasonable diligence,
promptness, and communication, the attorney should seek support from col-
leagues, support staff, friends, and family so that the attorney can meet their
ethical requirements.

Engage in Activism or Work Directly with Immigrant Communities

Many attorneys may find that engaging in immigration-related political
activism or efforts to make policy change—or, for attorneys whose day-to-
day work is advocating for macro-level change, spending time engaging with
clients and immigrant communities directly—may mitigate some symptoms of
vicarious trauma, particularly symptoms of helplessness.*” Such activism may
include participating in a community protest, engaging in an advocacy day
organized by AILA or another immigration advocacy organization, contact-
ing congressmen to advocate for immigration reform, or engaging with local
community organizations. It may mean collaborating with clients and the
press to widely publicize their plights or sharing advocacy experiences within
professional or personal circles. It may also be powerful to visit immigrant
neighborhoods where immigrants are engaging in day-to-day activities unre-
lated to their immigration case or to the systemic hardships that they endure.
Connecting with immigrants outside of the power structure of a law office may
help advocates perceive immigrants as survivors and not victims. However, an
attorney should self-monitor to be aware of her own needs and boundaries; for
some attorneys, the activities noted above may mitigate vicarious trauma, but
for other attorneys, over-engagement or overexposure to immigration issues
outside of the workplace may exacerbate symptoms of vicarious trauma. All
attorneys need to engage in practices that work for them individually.

The Role and Responsibility of Experienced Attorneys,
Supervisors, and Bar Leaders

Leaders and supervisory attorneys within law firms, nonprofits, and clinics
have a responsibility to create safe spaces for trauma stewardship. For example,
beyond advocating for policies such as vacation time, sick time, flex time, comp
time, and mental health days, supervisors must actually encourage employees
to use this time. Further, supervisors must work institutionally to ensure that
mental health care is covered by any employer-provided healthcare plans. Less
concrete but equally important steps include making efforts to acknowledge,
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address, and normalize vicarious trauma. As discussed above in the context
of law schools and clinics, supervisors should model disclosure of vicarious
trauma and explore ways to open the door to conversations with junior staff.
It is important to offer training to new staff and consistently raise the topic
of vicarious trauma throughout an employee’s tenure. Further, supervisors
must take care to avoid creating a culture where new or junior staff feel they
are expected to show that they are “tough” or unaffected by trauma. Supervi-
sors must make clear that showing emotions and empathy is valuable, but
oftentimes takes a toll on the individual. Supervisors must strike a balance
and ensure that vicarious trauma symptoms are neither penalized nor ignored
but are instead acknowledged and mitigated.

Conclusion

This article is intended to ignite conversation among attorneys, law
students, law professors, supervisors, and leaders in immigration law on the
pervasiveness of vicarious trauma within the field, the barriers to preventing
and addressing vicarious trauma, and the ethical imperative to do so effectively.
However, further research and discussion is needed. In February 2020, one
of the authors, Lindsay Harris, launched a national survey of immigration
attorneys handling asylum cases to measure levels of burnout, stress, and
vicarious trauma.” The purpose of this survey is to gather additional data on
best practices to train practicing immigration attorneys and build resilience
in their current practices. In addition, more research is needed on the effects
of re-traumatization on immigrants seeking relief through the immigration
legal process in order to better train immigration attorneys on how to mitigate
re-traumatization and vicarious trauma experienced by counsel and legal staff.

Notes
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and Baltimore Immigration Courts.
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